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(Filed December 16, 1958) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3177-58 
Huco Nevrrer, an individual, 1341 Wellington Street, 
Philadelphia, Pennsylvania, Plaintiff, 
v. 


Baxery AND CONFECTIONERY WoRKERS’ INTERNATIONAL 
Usion or AMERICA, an unincorporated association, 
1000 16th Street, N. W., Washington 6, D. C., 
Defendant. 


Complaint for Damages and Specific Performance of Contract 


Plaintiff, Hugo Neuffer, complaining against the defend- 
ant, alleges and states: 


1. The jurisdiction of this Court is invoked under the 


provisions of the Code of Laws in force in the District of 
Columbia; in particular, D. C. Code (1951), Title 11, Sec- 
tions 305 and 306. 


2. Plaintiff, Hoco Nevrres, is an individual residing at 
1341 Wellington St., Philadelphia 11, Pennsylvania, and 
from 1937 until April, 1952 was a full-time employee of 
defendant in the position of International Representative. 


3. Defendant, BAKERY AND CONFECTIONERY Workers’ In- 
TERNATIONAL UNION OF AMERICA, is an unincorporated asso- 
ciation and labor organization composed of numerous locals, 
with its general office and headquarters located at 1000 
16th St., Washington 6, D. C., which through its duly au- 
thorized officers, agents and representatives purports to 
and does represent employees for purposes of collective 
bargaining and also employs personnel to assist it in the 
conduct of its business and affairs as a labor organization. 


4. Plaintiff became a part-time international representa- 
tive in the employ of defendant in 1935 and thereafter 
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became a full-time employee of defendant as an interna- 
tional representative in 1937. He continued in such em- 
ployment from 1937 until August of 1952 in which month 
he became eligible under ‘‘Tse Empuovzes’ Pension PLan”’ 
of defendant to retire for disability and receive a pension. 
From August 1952 through and including July 16, 1958, 
plaintiff continued to receive such disability pension in the 
sum of $108.71 per month. A copy of said Employees’ 
Pension Plan is attached hereto as Exhibit ‘‘A’’ to this 
Complaint. 


5, On or about June 18, 1958 plaintiff was charged by 
International Secretary-Treasurer Peter H. Olson with 
having violated Section 6, Subsections 2, 3, 4, 5 and 9 of 
Article 20 of the Constitution of defendant international 
labor organization, the charge alleging in substance that 
plaintiff had engaged in dual unionism by sponsoring the 
creation of American Bakery and Confectionery Workers 
International Union, a labor organization formed by for- 
mer members of defendant following the expulsion of the 
defendant from the AFL-CIO on charges of corruption. 
Such charge also alleged that the aforesaid conduct ‘‘is 
such to bring Hugo Neuffer within the provisions of para- 
graph 19, page 27 of The Employees Pension Plan of the 
Bakery and Confectionery Workers’ International Union 
of America, so as to require a forfeiture by Hugo Neuffer 
of all rights to any benefits under that plan.’? A copy of 
the Constitution and by-laws of defendant is attached 
hereto as Exhibit ‘‘B’’ to this Complaint. 


6. On or about July 10, 1958 a Trial Board consisting 
of members of the General Executive Board of defendant 
conducted a hearing upon the charges pending against 
defendant and thereupon found him guilty of the charges 
and recommended to the General Executive Board that it 
take action to order the forfeiture by said Hugo Neuffer of 
his pension benefits. 


7. Thereafter by letter dated July 16, 1958, the Presi- 
dent of the Bakery and Confectionery Workers Interna- 
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tional Union of America, acting in his capacity as Chair- 
man of the General Executive Board, notified plaintiff that 
the General Executive Board ‘‘has determined by unani- 
mous vote (International Secretary-Treasurer Peter H. 
Olson not participating) to order the forfeiture of your 
benefits under The Employees Pension Plan of the Bakery 
and Confectionery Workers’ International Union of Amer- 
ica, effective immediately.”’ 


8. Plaintiff avers that his right to receive pension benefits 
under the aforesaid Employees Pension Plan vested as of 
the time of his disability retirement in August, 1952 and 
that plaintiff’s action in causing the forfeiture of such 
pension benefits on or about July 16, 1958 was unlawful and 
in violation of defendant’s contractual obligations to this 
plaintiff. Plaintiff further avers that he has complied with 
all of the terms and conditions of the Plan governing eligi- 
bility to receive pension benefits and has performed the 
services entitling him to a pension and such Plan has be- 
come an enforceable contract in behalf of plaintiff. Pension 
rights having already accrued to plaintiff over a period of 
five years, defendant is without legal authority to modify 
or withdraw or cause the forfeiture of such rights. 


9. As a direct result of the aforesaid acts and conduct 
of the defendant through its officers, agents and representa- 
tives in violation of the terms of the said Employees Pen- 
sion Plan and Plaintiff’s contractual arrangements with 
defendant, plaintiff has suffered and will continue to suffer 
actual damages at the rate of $108.71 a month since July 
16, 1958, so that to the date of the filing of this Complaint, 
plaintiff has suffered actual damages totalling in excess 
of $500.00 and will continue to suffer damages in increas- 
ingly large amounts until such pension benefits are restored. 


10. Plaintiff further avers that by reason of the unlawful 
acts and conduct of the defendant and its officers, agents, 
and representatives, defendant has willfully and maliciously 
caused plaintiff to suffer mental anguish, humiliation and 
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distress for which plaintiff is entitled to recover the sum 
of $5,000.00 plus punitive damages in the same amount. 


11. Plaintiff further avers that by reason of discontinu- 
ance of his pension he has suffered immediate and irrepara- 
ble injury and will continue to suffer such immediate and 
irreparable injury until and unless a preliminary injunc- 
tion be issued as prayed for below. 


Wuaeneroers, plaintiff prays: 


(1) Judgment against the defendant for the sum of 
$500.00 to the date of the filing of this Complaint and for 
such additional damages as plaintiff may show himself 
entitled to at the time of trial herein; 


(2) Judgment against the defendant for the sum of 
$5,000.00 for mental anguish, humiliation and distress and 
$5,000.00 for punitive damages; 


(3) That a preliminary injunction be issued pendente 
lite restraining and enjoining its officers, agents, represen- 
tatives and other persons under its control from causing 
the forfeiture of plaintiff’s pension benefits and ordering 
said defendant, its officers, agents, representatives, em- 
ployees and other persons under its control pending hear- 
ing and determination of this action to restore such pension 
benefits ; 


(4) That a decree be issued upon hearing and determi- 
nation of this action directing defendant to continue 
monthly payments of pension benefits to plaintiff in accord- 
ance with the terms and conditions of the Employees Pen- 
sion Plan; and 


(5) For such other and further general and equitable 
relief to which plaintiff may be entitled in the premises, 
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together with the costs of this proceeding, including inter- 
est and attorneys’ fees. 


Warren Woops 
Warren Woods 


Epwarp G. Vinwaton 
Edward G. Villalon 
Attorneys for Plaintiff 
716 Perpetual Building 
1111 E. Street, N. W. 
Washington 4, D. C. 


Verification 


Huco Nevrrer, being duly sworn, deposes and says that 
he resides at 1341 Wellington Street, Philadelphia, Penn- 
sylvania; that he is the plaintiff herein; that he has read 
the foregoing Complaint and he knows the contents thereof 
and that the same are true to his own knowledge except as 
to the matters herein stated to be alleged on information 
and belief and that as to those matters, he believes them to 
be true. 


Hvuco NEvFFER 


Sworn to before me this 


Notary Public 


Plaintiff demands trial by jury. 


Warren Woops 
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(Filed April 29, 1959) 


Amendment to Complaint for Damages and Specific 
Performance of Contract 


Plaintiff, Hugo Neuffer, heretofore complaining against 
the defendant and no responsive pleading having been filed 
other than Motion to Dismiss which was denied, hereby 
amends his complaint herein in the following respects: 


1. Delete the following two sentences from paragraph 
4 of the Complaint: 


‘¢He continued in such employment from 1937 until 
August of 1952 in which month he became eligible 
under ‘‘THe EmpLoyees’ Pension Pian’? of defendant 
to retire for disability and receive a pension. From 
August 1952 through and including July 16, 1958, 
plaintiff continued to receive such disability pension 
in the sum of $108.71 per month.’’ 


and substitute therefor the following sentences: 


‘Plaintiff continued in such employment from 1937 
until August of 1952 in which month he became eligible 
under ‘‘THe EmpLoyees’ Pension Puan’’ of defendant 
to retire and receive an early retirement pension. 
From August 1952 through and including July 16, 1958, 
plaintiff continued to receive such early retirement 
pension in the sum of $108.71 per month.”’ 


2. This amendment is necessary because through error 
or inadvertence the original complaint refers to a dis- 
ability pension whereas in truth and in fact plaintiff avers 
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he was granted a pension under the early retirement pro- 
visions of Tae Empioyers’ Pension Puan. 


Warren Woops 
Warren Woods 


Epwarp G. VILLaLon 
Attorneys for Plaintiff 
716 Perpetual Building 
1111 E. Street, N. W. 
Washington 4, D. C. 


Verification 


Huco Nevrrer, being duly sworn, deposes and says that 
he resides at 1341 Wellington Street, Philadelphia, Penn- 
sylvania; that he is the plaintiff herein; that at the time 
he read and verified the original complaint herein he was 
of the mistaken opinion that his pension was granted under 
the disability provisions of the Pension Plan; that since 
the verification of the original complaint he has examined 
correspondence exchanged in the summer of 1952 with 
officers of the defendant and it is evident from this cor- 
respondence that his pension was granted under the early 
retirement provisions of the Pension Plan and not under 
the disability provisions thereof; and that he knows the 
contents of the foregoing Amendment to Complaint and 
that the same are true to the best of his knowledge and 
belief. 


Hvuco NEvFFER 
Hugo Neuffer 
Sworn to before me this 27 day of April, 1959. 
(SEAL) 


Manvon E. SHapro 
Alderman 


My commission expires January 4, 1960 
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(Filed May 13, 1959) 
Answer of Defendant 


Now comes defendant, Bakery and Confectionery Work- 
ers’ Union of America, and in answer and defense to 
plaintiff’s amended complaint herein states as follows: 


Fist Derenss 


1. Defendant admits the allegations of paragraph 1 of 
such complaint. 


2. Defendant admits the allegations of paragraph 2 of 
such complaint. 


3. Defendant admits the allegations of paragraph 3 of 
such complaint. 


4, Defendant admits the allegations of paragraph 4 of 
such complaint except that defendant denies the allegations 
in the second and third sentences of such paragraph that 
plaintiff became eligible under ‘‘The Employees’ Pension 
Plan’’ to retire and receive an early retirement pension 
and did receive such early retirement pension during the 
period from August 1952 through and including July 16, 
1958. Defendant affirmatively alleges in this respect that 
plaintiff became eligible for and applied for a disability 
pension under such Plan and was paid and received said 
disability pension from August 1952 through and including 
July 16, 1958. 


5. Defendant admits the allegations of paragraph 5 of 
such complaint. 


6. Defendant admits the allegations of paragraph 6 of 
such complaint and alleges in addition that plaintiff was 
served with a notice of the charges filed against him and 
with a notice of hearing, but that notwithstanding such 
notice plaintiff failed to appear at the hearing of July 10, 
1958 before such Trial Board. 
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7. Defendant admits the allegations of paragraph 7 of 
such complaint. 


8. Defendant denies the allegations of paragraph 8 of 
such complaint. 


9, Defendant denies the allegations of paragraph 9 of 
such complaint. 


10. Defendant denies the allegations of paragraph 10 of 
such complaint and affirmatively states in this connection 
that defendant at all times acted under and with the advice 
of legal counsel. 


11. Defendant denies the allegations of paragraph 11 of 
such complaint. 


Seconp DEFENSE 


As set forth in plaintiff’s complaint, plaintiff has been 
found guilty of an offense against the Union, after a proper 
trial under the Union’s Constitution; therefore plaintiff 
has forfeited all right to any benefits under the Employees’ 
Pension Plan pursuant to paragraph (19) of Section E of 
such Plan which reads as follows: 


(19) Forrerrore or Ricuts. A participant shall 
forfeit all rights to any benefits hereunder if he be 
found guilty of an offense against the Union after 
proper trial in accordance with the Trials and Appeals 
procedure set forth in Article XXIII of the Constitu- 
tion and laws of the Union and if, in consequence, 
the General Executive Board of the Union orders such 
forfeiture of benefits.”’ 


Such paragraph (19) was part of such Plan at all times 
that plaintiff acquired or received any rights or benefits 
under such plan and at all times he was affected thereby 
and plaintiff at all such times had knowledge of such para- 


graph (19). 


11 


Tump DEFEnse 
Defendant alleges as follows: 


1. Plaintiff in applying for a pension under the Em- 
ployees’ Pension Plan in the spring and summer of 1952 
applied for a disability pension based on a claim of inability 
to perform his duties as an employee of the Union because 
of illness. In applying to the Union for such disability 
pension the said plaintiff wrote a letter under date of April 
8, 1952 in which he sets forth the reasons of health which 
required him to terminate his services with the Union. 
A copy of such letter is attached hereto as defendant’s 
Exhibit A. 


2. In making written reply to the charges filed against 
him resulting in the forfeiture of his pension benefits, the 
said plaintiff submitted to the Union a sworn affidavit, 
dated July 7, 1958, in paragraph 4 of which he stated 
as follows: 


“IT became ill in November, 1951, and was forced 
to take sick leave until April, 1952. At this time 
I applied for a disability pension. I began receiving 
my pension, which is one hundred and eight dollars 
and seventy one cents ($108.71) per month in August 
1952. I am still receiving my pension.’’ 


3. In Paragraph 4 of his original sworn statement in 
this case, plaintiff states that he applied for and received 
from the Union ‘‘a disability pension’’, 


4. In response to plaintiff’s application for a disability 
pension the defendant Union granted such pension on the 
basis of his proven state of illness disenabling plaintiff 
from continuing with his employment with the Union. De- 
fendant Union, however, mistakenly termed such pension 
so granted the plaintiff ‘‘An early retirement pension’’ as 
more particularly seen in the letter to plaintiff from William 
Schnitzler, President of the Union, such letter being dated 
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April 9, 1952, and a copy of which is attached hereto as 
defendant’s Exhibit B. In truth and in fact plaintiff was 
entitled to and did receive his pension on his claim for 
disability. 


5. Immediately following the receipt of such pension in 
August of 1952, the said plaintiff accepted employment 
with Local Union 265 affiliated with the defendant Union. 
His compensation for such employment was and at all times 
continued to be in excess of two-thirds of plaintiff’s salary 
as an employee of the defendant Union at the time he 
applied for and received his disability pension. Plaintiff 
has continued his employment with such Local 265 at such 
compensation up to and including the present time. 


6. Defendant at no time since his employment with such 
Local 265 was entitled to any disability benefits under the 
Employees’ Pension Plan in accordance with the provisions 
of Paragraph (2) of paragraph (f) of Section C of such 
Plan as amended in March of 1948. Such paragraph (2) 
reads as follows: 


‘<(2) If the participant obtains other employment 
with the Union or with another employer, or engages in 
business and the salary, wages, or other income re- 
ceived from such employment or business is not less 
than two-thirds of his monthly compensation as of the 
January 1st next preceding his date of disability retire- 
ment, the pension shall not be payable.”’ 


Fourrn Drrenss 


The complaint herein should be dismissed because defend- 
ant was not properly served. In support of such defense 
defendant alleges as follows: 


1. Said defendant employed and now employs Betty 
Parker of 4208 Russell Avenue, Mt. Rainier, Maryland, as 
a typist-receptionist; that her sole duties, responsibilities 
and authority is to do typing work and to act as a reception- 
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ist in the outer office of the defendant in its offices located 
in the Solar Building in Washington, D. C.; that she is 
not an officer, manager or general agent or any other 
agent of defendant, and, indeed, is not even a member of 
defendant and is not authorized to act for or on behalf of 
defendant in any way whatsoever other than to perform 
the typing and receptionist duties as indicated above and 
that she particularly has no authority to accept or receive 
the service of process, but on the contrary has been specifi- 
cally instructed that she has no authority to accept service 
of process on behalf of defendant; that defendant has been 
informed that service in the above matter was attempted 
on said Betty Parker by the U. S. Marshal on December 
22, 1958, and that although the said Marshal was informed 
by the said Betty Parker that she had no authority to 
accept service of process, the said Marshal nevertheless 
placed a copy of the complaint and summons herein on 
her desk. 


2. That the attempted service as aforesaid is the only 
service in this case and is invalid under and does not 
comply with the provisions of Federal Rule of Civil Pro- 
cedure 4(d)3. 


Wuererore, defendant prays that the complaint herein 
be dismissed with costs to defendant. 


CountTer-CLamm 


Defendant, Bakery and Confectionery Workers’ Inter- 
national Union of America, realleges the allegations set 
forth in the Third Defense above and further alleges and 
complains of plaintiff as follows: 


1. Plaintiff, by virtue of the provisions of subparagraph 
(2) paragraph (f) of provision (9) of Section C of the 
Employees’ Pension Plan, at all times since August of 1952 
was not entitled to any disability pension payments by 
virtue of his employment with another employer and was 
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wrongfully and unlawfully in receipt of such payments 
during the period from August 1952 until cessation of such 
payments in July of 1958. 


Wuererore, defendant Union demands judgment against 
said plaintiff for the amount of all disability benefits paid 
him since August of 1952, the amount of such judgment 
to be returned to the Trust Fund established under such 
Employees’ Pension Plan. 


Hersert S, THATCHER 
1009 Tower Building 
Washington 5, D. C. 
Attorney for Defendant 


EXHIBIT A 
BAKERY & CONFECTIONERY WORKERS’ 
INTERNATIONAL UNION OF AMERICA 


Secretary Hugo Nenffer 
Address 1341 Wellington St. 
City and State Phila., 11, Penna. 
April 8, 1952 

William F. Schnitzler, President 
Bakery & Confectionery Workers 
International Union of America 
2719 North Wilton Avenue 
Chicago 14, Illinois 
Dear Sir and Brother: 

My Doctor has now definitely advised me that my physical 
condition is such that I will not be able to take up my 


former duties as full time representative of the Inter- 
national. 


I deeply regret that I must therefore request a permanent 
leave of absence as full-time International Representative 
to which position, as you know, I was most devoted, not 
only because of my sincere interest in the work which I 
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was doing, but because of the fine relationship which I 
have had with all of you. 


I sincerely appreciate the arrangement you made for 
me which permitted me to be inactive, and my condition 
has improved somewhat although I have not fully recovered. 


Local No. 265 has asked me to act as its Business Agent 
and Financial Secretary, and I was duly elected to those 
offices. The performance of the duties required by these 
offices would not entail a fraction of the duties required 
of an International Representative, and while I do not 
know whether my condition will permit me to fulfill the 
duties of Business Agent and Financial Secretary of the 
Local, I will sincerely make every effort to do so and as 
it will not require extensive travel, I have every hope that 
I will be able to do so. 


Should my condition of health improve to the point 
where I could once more fulfill the duties of the office of 
International Representative I will immediately communi- 


cate with you personally. 

I wish to add that I have always had heartfelt apprecia- 
tion of the many kindnesses shown me and accorded me 
in the past, and have been most happy to have had a part 
in the organization of and development of the Bakery and 
Confectionery Workers Union of America into the fine 
organization that it is. 


If Providence is willing I expect to take over the duties 
to which I have been elected by Local No, 265 next Monday, 
April 14, 1952, and sincerely trust that I can perform the 
duties of those offices. 


With sincerest personal regards and with the fondest 
hope that the International continues to remain the fine 
organization that it is to continue to better serve the wel- 
fare of all of the members and labor in general, I remain 


Fraternally and respectfully yours, 


/3/ Huco NEUFFER 
HN/amf 
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EXHIBIT B 
April 9, 1952. 


Hugo Nenffer, Int’l Repr., 
1341 Wellington Street, 
Philadelphia 11, Penna. 


Dear Sir and Brother: 


We are in receipt of your letter of April Sth, wherein 
you outlined the physical problems confronting you, which 
you outlined in person to the Executive Officers at the time 
you visited the General Office, and state that because there 
can be no immediate improvement that you are requesting 
a permanent leave-of-absence from the International Union. 


We deeply regret that your physical condition has forced 
you to apply for a permanent leave-of-absence from the 
International Union, as we have always known of your 
intense interest in behalf of our International membership, 
as well as the many sacrifices you have made for the Inter- 
national Union. 


It is with regret that we advise you that your request 
for a permanent leave-of-absence is accepted, which fact 
will be indicated on your employment records at the 
General Office. 


As already explained to you, you have reached the age 
that grants you a vested interest in the Employees’ Pension 
Plan of the Bakery and Confectionery Workers’ Interna- 
tional Union of America. You may at this time apply 
for an early pension, which will be in an amount deter- 
mined by the actuarial computation, or you may defer 
applying for pension payments until you reach age 60. 
All other matters, such as air travel cards, identification 
cards, etc., are to be returned to the General Headquarters, 
after you are officially notified to return same by General 
Secretary-Treasurer Cross, who will also advise you offi- 
cially on all other matters, such as insurance, ete., by 
which you are to be guided. 
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We sincerely hope that you will face the future with 
courage and determination to overcome your physical ail- 
ments and that time and proper care and rest will com- 
pletely restore your health. 


Fraternally yours, 


/s/ Wruu1am ScHNITZLER 
President 
WES :om 
ce Vice-Pres. Reedy 
bee to General Secretary-Treasurer Cross 


Statement of Agreed Facts 


1. Plaintiff, Hugo Neuffer, is an individual residing at 
1341 Wellington St., Philadelphia 11, Pennsylvania, and 
from 1937 until April, 1952 was a full-time employee of 
defendant in the position of International Representative. 


2. Defendant, Bakery and Confectionery Workers’ Inter- 
national Union of America, is an unincorporated associa- 
tion and labor organization composed of numerous locals, 
with its general office and headquarters located at 1000 
16th St., Washington 6, D. C., which, through its duly 
authorized officers, agents and representatives purports 
to and does represent employees for purposes of collective 
bargaining and also employs personnel to assist it in the 
conduct of its business and affairs as a labor organization. 


3. Plaintiff became a part-time representative in the 
employ of the defendant in 1934 and thereafter became a 
full-time employee of defendant in 1937. He continued in 
such employment from 1937 until April of 1952 in which 
month he became eligible under ‘‘THE Employees’ PENSION 
Pian’’ of defendant to retire and receive a pension. From 
August 1952 through and including July 16, 1958, plaintiff 
continued to receive such pension payments in the amount 
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of $108.71 per month. A copy of said Employees’ Pension 
Plan is attached to the Complaint herein as Exhibit ‘‘A”’ 
thereof. 


4. On or about April 8, 1952, plaintiff wrote to the then 
President of the defendant, William F. Schnitzler (now 
Secretary-Treasurer of the AFL-CIO), copy attached to 
defendant’s answer herein, in which in substance he ad- 
vised defendant that his physical condition was such that 
he could not continue with his duties as a full-time repre- 
sentative of the International 


5. On or about April 9, 1952, the said William F. 
Schnitzler, as president of the defendant, acknowledged 
plaintiff’s letter of April 8, 1952. (Copy of the letter of 
April 9, 1952 is annexed to the affidavit of Hugo Neuffer 
which is a part of the Motion for Summary Judgment). 
After the usual amenities, the letter of April 9 states in 
part as follows: 


‘‘ As already explained to you, you have reached the 


age that grants you a vested interest in the Employees’ 
Pension Plan of the Bakery and Confectionery Work- 
ers International Union of America. You may at this 
time apply for an early pension, which will be in an 
amount determined by the actuarial computation, or 
you may defer applying for pension payments until you 
reach age 60.’? (Emphasis supplied) 


6. On or about June 12, 1952, James G. Cross, then Gen- 
eral Secretary-Treasurer of defendant and now its presi- 
dent, wrote plaintiff a letter (Copy of letter of June 12, 
1952 is attached to affidavit of Hugo Neuffer in support of 
Motion for Summary Judgment) advising him regarding 
procedure for making application for retirement. In this 
letter Mr. Cross acknowledges a letter from plaintiff and 
states that Neuffer should apply for retirement as outlined 
in ‘‘The Employees Pension Plan of the Bakery & Con- 
fectionery Workers’ International Union of America, under 
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Section C, Sub-section 6, Paragraph (b).”’ This section of 
the Plan deals with applications for ‘‘early retirement’’ 
as distinguished from applications for disability retirement 
or pension, and the section is quoted in the letter of 
June 12. 


7. On or about June 16, 1952, plaintiff acknowledged 
Cross’ letter of June 12, 1952 (Copy of letter of June 16, 
1952 is attached to affidavit of Hugo Neuffer in support of 
Motion for Summary Judgment) and stated it was his 
desire to apply for pension in accordance with Section C, 
Sub-section 6, paragraph (b) of the Plan. 


8. On or about July 30, 1952, General Secretary-Treas- 
urer James G. Cross of defendant, again wrote to plaintiff 
regarding his pension application (Copy of letter of July 
30, 1952 is attached to affidavit of Hugo Neuffer in support 
of Motion for Summary Judgment). The first paragraph 
of this letter states: 


“‘Your request for early retirement has been sub- 
mitted to the Pension Committee, and we have received 
a favorable vote from them.’? (Emphasis supplied). 


The letter goes on to state that the amount of early retire- 
ment benefit will be $108.71 per month, and describes how 
this ‘‘early retirement’’ pension was computed. The early 
retirement provision of the Pension Plan is again referred 
to and quoted in part. 


9. On August 8, 1952, defendant acknowledged the letter 
of July 30, 1952 stating his appreciation of the arrange- 
ments made. On August 29, 1952 Mr. Cross wrote plaintiff 
enclosing his first check in the amount of $108.71 and ad- 
vising plaintiff that thereafter all monthly checks will be 
forwarded directly from the Trustees of the Plan. (Copies 
of these two letters are also attached to affidavit of Hugo 
Neuffer in support of Motion for Summary Judgment). 


10. On or about June 18, 1958 plaintiff was charged by 
International Secretary-Treasurer Peter H. Olson with 
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having violated Section 6 subsections 2, 3, 4, 5 and 9 of 
Article 20 of the Constitution of defendant international 
labor organization, the charge alleging in substance that 
plaintiff had engaged in dual unionism by sponsoring the 
creation of American Bakery and Confectionery Workers 
International Union, a labor organization formed by for- 
mer members of defendant following the expulsion of the 
defendant from the AFL-CIO on charges of corruption. 
Such charge also alleged that the aforesaid conduct ‘‘is 
such to bring Hugo Neuffer within the provisions of para- 
graph 19, page 27 of the Employees Pension Plan of the 
Bakery & Confectionery Workers’ International Union 
of America, so as to require a forfeiture by Hugo Neuffer 
of all rights to any benefits under that plan.’? A copy of 
said Constitution and By-laws of defendant is attached 
as Exhibit ‘‘B’’ to the complaint. 


11. On or about July 10, 1958 a Trial Board consisting of 
members of the General Executive Board of defendant 
conducted a hearing upon the charges pending against 
defendant and thereupon found him guilty of the charges 
and recommended to the General Executive Board that 
it take action to order the forfeiture by said Hugo Neuffer 
of his pension benefits. Plaintiff was served with a notice 
of the charges filed against him and with a notice of hear- 
ing, and in lieu of a personal appearance submitted an 
affidavit in his defense to the Trial Board. 


12. Thereafter by letter dated July 16, 1958, the Presi- 
dent of the defendant, acting in his capacity as Chairman 
of the General Executive Board, notified plaintiff that 
the General Executive Board has determined by unanimous 
vote (International Secretary-Treasurer Peter H. Olson 
not participating) to order the forfeiture of your benefits 
under the Employees Pension Plan of the Bakery and 
Confectionery Workers International Union of America, 
effective immediately.’’ 
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13. In the original complaint herein plaintiff alleged that 
he had applied for and received, beginning in 1952, a dis- 
ability pension, rather than an early retirement pension. 
On April 29, 1959, after Motion to dismiss filed by defend- 
ant had been denied by this Court on February 25, 1959 
and before filing of any Answer, plaintiff filed an Amend- 
ment to his Complaint for Damages and Specific Perform- 
ance of Contract. The Amendment changed paragraph 4 
of the Complaint so as to delete the reference to disability 
pension and substitute the reference to early retirement 
pension, plaintiff having discovered in the meantime the 
1952 correspondence referred to hereinabove. In an affi- 
davit submitted to the Trial Board of the General Execu- 
tive Board dated July 7, 1958, plaintiff also referred to 
his pension benefits as a ‘‘disability pension.’’ 


14. In Defendant’s Answer to the Complaint as amended 
defendant denies that plaintiff became eligible for and 
actually received an early retirement pension and defend- 
ant alleges affirmatively that plaintiff became eligible for 
and actually received a disability pension. 


15. Plaintiff has received no pension benefit payments 
on any basis since July 16, 1958. Prior to that date and 
since August, 1952 he had received monthly benefits of 
$108.71 per month. 


16. Plaintiff, on April 14, 1952 prior to the receipt of 
his first pension payment in August of that year, obtained 
another full-time position with Local 265 of the Bakery 
& Confectionery Workers International Union as a business 
agent at a salary of $100.00 a week. He has continued to 
hold such position until the present time except for tem- 
porary absences due to a coronary thrombosis in 1960 
and except that Local 265 is now affiliated with American 
Bakery & Confectionery Workers instead of with defendant. 
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2 Proceedings Before the Honorable Dickinson Letts 


The Deputy Clerk: Neuffer versus Bakery and Confec- 
tionery Workers’ International Union of America, Civil 
Action No. 3177-58. 

The Court: Gentlemen, am I correct in believing that 
counsel are prepared to sign a waiver of a jury in this 
case? 

Mr. Woods: Yes, sir, Your Honor. 

Mr. Thatcher: That is right, Your Honor. 

The Court: The clerk will get us a form that will be 
signed in that respect and Mr. Woods you may proceed. 

Mr. Woods: Your Honor, I should like to offer into 
evidence the stipulation of facts agreed to before the pre- 
trial examiner or commissioner, together with all exhibits 
which were marked by the pretrial commissioner at the 
time of pretrial. 

The Court: Well now Mr. Woods, is this what you are 
referring to? 

Mr. Woods: I am referring, Your Honor, to this state- 
ment of agreed facts and then the exhibits I will offer and 
identify individually, if I may. 

Mr. Thatcher: That is agreeable, Your Honor. I think 
we have also agreed to add to that stipulation of facts an 
affidavit, the facts stated in the affidavit of Mr. Peter 
Olson, an officer of the defendant, which sets forth the 
functions and duties of the clerk-typist upon whom service 
was attempted in this case. One of the issues in this 

case was whether there was proper service and 
3 this goes to that. 

Mr. Woods: I suggest that simply be read into the 
record as a new paragraph 17 of the situation of the 
facts. There is one smaller issue though. 

Mr. Thatcher: That you can state orally. 

The Court: Now what other exhibits are there? 

Mr. Woods: There are about twelve documents consist- 
ing of correspondence and other matters. 

The Court: Are they attached to the pleadings? 


23 


Mr. Woods: No, sir, I have them marked. 

The Court: Oh, yes. Is this otherwise in the record. 

Mr. Thatcher: It is in the record, Your Honor. It is 
accompanying the first motion to dismiss. 

Mr. Woods: Right. 

The Court: Well then cannot we not stipulate that the 
affidavit of Peter H. Olson, International Secretary Treas- 
urer, attached as an exhibit to— 

Mr. Thatcher: Defendant’s motion to dismiss and motion 
for summary judgment. Both made herein. 

Mr. Woods: Yes. 

Mr. Thatcher: And the affidavit is—there were two affi- 
davits. This is the affidavit in reference to Betty Parker, 
the clerk-typist who was served, the receptionist who was 
served with the papers. 

Mr. Woods: Your Honor, probably the best way to 

make that stipulation, may I suggest, is to say there 
4 may be considered as part of the record in this 

case the affidavit of Peter Olson, attached to plain- 
tiff’s motion to dismiss of December 31, 1958. 

The Court: Yes. 

Mr. Woods: With respect to the issue of service of 
process. 

The Court: Yes. And are the facts therein stipulated? 

Mr. Woods: The facts therein are stipulated but we 
have agreed to add one other fact to the stipulation which 
does not appear in the affidavit. 

Mr. Thatcher: That is right. 

Mr. Woods: And that single fact is that upon the clerk- 
receptionist receipt of the summons and complaint she 
delivered same to an International Officer of the Bakery 
and Confectionery Workers Union. 

Mr. Thatcher: That is right. 

The Court: Gentlemen, then I think that takes care 
of that. 

Mr. Woods: Now am I correct Your Honor in assuming 
that the record now shows that the stipulation of agreed 
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facts, and the stipulation with reference to the affidavit of 
Mr. Olson as the addition, is part of this record? 
The Court: That is correct. 
Mr. Woods: Now may I proceed to offer the additional 
exhibits, Your Honor? Your Honor I offer as Plaintiff’s 
Exhibit 1 for Identification, the employees pension 
5 plan of the Bakery and Confectionery Workers In- 
ternational Union of America, a printed document 
bearing the pretrial commissioner’s initials. 
The Court: Mr. Clerk, will you mark this Plaintiff’s 
Exhibit 1? 
Mr. Thatcher: No objection. 
The Deputy Clerk: Plaintiff’s Exhibit 1 for Identifica- 
tion. (Document marked for identification.) 
The Court: It will be received in evidence. 


(Document admitted in evidence.) 


Mr. Woods: I offer in evidence, Your Honor, as Plain- 
tiff’s Exhibit 2 for Identification, the Constitution of the 
Bakery and Confectionery Workers International Union 
of America, in effect during the years of 1956 to 61. This 
exhibit also being marked by the pretrial examiner and 
being offered because it contains the provisions of the 
Union’s constitution which the plaintiff is alleged to have 
violated, and the consequence of which the defendant under- 
took to direct a forfeiture of his pension rights. 

Mr. Thatcher: No objection. 

The Court: Let that be marked Plaintiff’s Exhibit 2. 

The Deputy Clerk: Plaintiff’s Exhibit 2 for Identifica- 
tion. (Document marked for identification.) 

The Court: Plaintiff’s Exhibit 2 will be received in evi- 
dence. 

Suppose you cover that by stipulation in the record just 

what you said. 
6 Mr. Woods: Your Honor, counsel for the plain- 
tiff and counsel for the defendant hereby stipulate 
that the plaintiff, Hugo Neuffer, applied for retirement 
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pension in the year 1952 under the carly retirement pro- 
visions of the Employees Pension Plan which is exhibit 1, 
Plaintiff’s Exhibit 1, in this proceeding and as distinguished 
from making such application under the disability retire- 
ment provisions of that plan. 

It is further stipulated that the grant of a pension to 
the plaintiff which became effective as of August 29, 1952, 
was the grant of an early retirement pension for which he 
was eligible at the time and not the grant of a disability 
pension. 

Mr. Thatcher: So stipulated, Your Honor. 

The Court: Very well. 

Mr. Woods: I now offer in evidence, Your Honor, as 
Plaintiff’s No. 3 for Identification, the stenographic tran- 
script of the proceedings of a trial board of the general 
executive board of the Bakery and Confectionery Workers 
International Union of America, held at Washington, D. C. 
on July 10, 1958. The volume including the stenographic 
transcript of those proceedings, has appended at the end 
thereof, the action of the general executive board and 
certain interpretations of the pension committee of the 
Union as well as a copy of a letter bearing on the matter. 

The Court: Let that be marked, Mr. Clerk. 

Mr, Thatcher: No objection. 

The Court: Is that number 5? 

The Deputy Clerk: No. 3. Plaintiff’s Exhibit 3 
for Identification. (Document marked for identifi- 
cation.) 

Mr. Thatcher: No objection. 

The Court: Plaintiff’s Exhibit No. 3 is received in evi- 
dence. (Document admitted in evidence.) 

Mr. Woods: I now offer for identification, Your Honor, 
as Plaintiff’s No. 4, an original letter dated July 16, 1958 
addressed to Mr. Hugo Neuffer, the plaintiff herein, and 
signed by James G. Cross, as chairman of the General 
Executive Board and president of the Bakery and Con- 
fectionery Workers International Union of America. 


26 


The letter, of course, speaks for itself. Attached to it 
is a copy of the decision of the General Executive Board, 
sitting as a trial board in the matter of charges filed by 
International Secretary Treasurer, Peter H. Olson against 
Hugo Nenffer. 

Mr. Thatcher: What was the date again? 

Mr. Woods: July 16, 1958. 

Mr. Thatcher: No objection. 

The Deputy Clerk: Plaintiff’s Exhibit No. 4 for Identifi- 
cation. (Document marked for identification.) 

The Court: Plaintiff’s Exhibit No. 4 is received in evi- 
dence. (Document admitted in evidence.) 

Mr. Woods: Your Honor, I offer to stipulate with the 
attorney for the defendant the following additional facts 
to which the plaintiff, Mr. Hugo Neuffer, would testify 
if he were called to the stand for that purpose, as follows: 

That Mr. Neuffer was born in Germany on February 
8 8, 1897; that his trade was that of a baker, which 

he learned in Europe; that he became a part-time 
employee of the Bakers and Confectionery Union in 1934, 
and a full-time international representative in 1937; that 
thereafter on December 12, 1957, he attended a convention 
of the A. F. L. C. I. O. at Atlantic City at which conven- 
tion on that day pursuant to recommendations of the 
Ethical Practices Committee of the A. F. L. C. I. O., the 
Bakers and Confectionery Workers Union, was expelled 
from the A. F. L. C. I. O. and its charter cancelled; that 
thereafter and on the same date, the A. F. L. C. I. O. issued 
a charter to the American Bakery and Confectionery Work- 
ers’ Union, a new union which took over the jurisdiction 
previously exercised by the Bakery and Confectionery 
Workers Union, and that on December 16, 1957, the local 
of the B & C Workers Union at Reading, Pennsylvania, 
with which Mr. Neuffer was associated, disaffiliated from 
the B & C Workers Union and affiliated with the A. B. C. 
Workers Union; and that thereafter as disclosed by the 
other exhibits in this case, and the agreed statement of 
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facts, Mr. Neuffer was tried on charges of violation of 
the constitution of the Union and as the agreed statement 
of facts show and the other exhibits show, his pension 
rights were declared forfeited. 

The Court: Do you agree to that? 

Mr. Thatcher: So stipulated. 


Mr. Thatcher: Your Honor, the defendant has no fur- 
ther proof. The defendants rest. The defendants would 
like to state for the record it withdraws its counter claim 
in this action. 


Exhibit 1 
EMPLOYEES’ PENSION TRUST FUND 


OF THE 


Bakery AND CONFECTIONERY WORKERS’ INTERNATIONAL 
Union or AMERICA 


Tus AGREEMENT made this 10th day of March, 1948, 
effective March 15, 1948, by and between the Bakery AND 
ConFECTIONERY WORKERS’ INTERNATIONAL UNION OF AMERICA 
—referred to below as the ‘‘Union’’—and Fmsr Nationau 
Bank or Cutcaco, a National Banking Association, located 
in Chicago, Illinois, and its successor or successors and 
assigns in the trust hereby created, as trustee—referred 
to below as the ‘‘trustee’”’— 


WrrnessEtH THAT: 


Wuenreas, the Union has established the ‘‘Employees’ 
Pension Plan of the Bakery and Confectionery Workers’ 
International Union of America,”’’ effective March 15, 1948, 
a copy of which is attached hereto as ‘‘Exhibit A’’ and 
made a part hereof as though set out in full—referred to 
below as the ‘‘plan’’—and x 


Wuenreas, the plan contemplates the creation of a trust 
to implement and carry out the provisions of the plan 
and to facilitate its administration, and this agreement is 
designed for that purpose; 
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Now Txererozz, in consideration of the mutual under- 
takings of the parties hereto, it is hereby agreed as follows: 
° ° es ° * * e > 7 e 

V-3. Illinois Law Controls. The laws of Illinois shall 
govern, control, or determine all questions arising with 
respect to this agreement and the interpretation and 
validity of its provisions. 

* e e 2 e * ° es e 
‘““EXHIBIT A’”’ 
Tue Employers’ Pension Puan 
OF THE 


BaxERY AND CONFECTIONERY WorKERS’ INTERNATIONAL 
Union oF AMERICA 


The following are the provisions of the Employees’ Pen- 
sion plan which has been established in order to facilitate 
the retirement of employees of the Bakery and Confec- 


tionery Workers’ International Union of America in an 
orderly and equitable manner: 


(6) Barty Retmement ok TERMINATION oF EMPLOYMENT 
Arrer Ace 55. Any participant who retires from the serv- 
ice of the Union or whose employment with the Union is 
terminated for any reason, at any time after attaining age 
55 years, shall be entitled to receive a pension, deferred 
to commence at his normal retirement date or commencing 
immediately, as the participant may elect, of an amount and 
form as follows: 


es e e ° e . e ° e e 


(16) Particrpants’ Ricuts 1x Trust Fonp. No par- 
ticipant or other person shall have any interest in, or right 
to, any part of the earnings of the trust fund, or any rights 
in or to or under the trust fund, or any part of the assets 
thereof, except as and to the extent expressly provided in 
the plan. 


(19) Forreirure or Ricuts. A participant shall forfeit 
all rights to any benefits hereunder if he be found guilty 
of an offense against the Union after proper trial in accord- 
ance with the Trials and Appeals procedure set forth in 
Article XXIII of the Constitution and laws of the Union 
and if, in consequence, the General Executive Board of 
the Union orders such forfeiture of benefits. 


° e e e ° * e * * ° 


(21) Bewzrrrs Nor Guaranteep By Union. The Union 
shall make contributions to the trust fund for the purpose 
of providing the benefits under the plan, but neither the 
Union nor any of its officers or employees guarantees in 
any manner the payment of such benefits. 


(22) Uxtox Contrrmvutions Irrevocaste. The Union 
shall have no right, title, or interest in the trust fund and 
no part thereof or of any contributions made thereto by 
the Union shall revert to the Union unless all liabilities to 
participants and other persons under the plan have been 
paid in full. 


e ° e e e * e e ° e 


25) Uston May Amenp or Discontinue Puan. The 
Union may amend or discontinue the plan at any time, 
provided that no amendment of the plan shall reduce the 
value of the benefits then accrued on behalf of any par- 
ticipant or other person below the amount to which such 
participant or other person would be entitled if the plan 
were terminated, as of the date of such amendment, in 
accordance with Provision 30 hereof. 


es ° ° * s ° e e ° e 


(30) TERMINATION OF Pian anv Disterution or Trust 
Funp. In the event of termination of the plan, the trustee 
shall determine the value of the assets in the trust fund 
and shall apportion the amount so determined to the par- 
ticipants and other persons entitled to benefits hereunder, 
in proportion to the values of their respective benefits then 
accrued, as determined by the actuary. The amounts so 
determined shall be distributed to the participants in cash 
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or in the form of insured paid-up annuities, or otherwise, 
as the pension committee may direct. 


BaKERY AND CONFECTIONERY WORKERS’ 
INTERNATIONAL UNION OF AMERICA 


Trial Board of the General Executive Board 


PRESENT 
President: 
James G. Cross 


President Emeritus: 


Herman WINTER 


Vice Presidents: 


Frank MyKAbo Henry Barroso 

Gene TRIPLETT Ray CRocKER 

Harvey FrrepMan Max KratstEin 
Rosert Harr Wuutam ScHUMACHER 
Joun RED Henry ALVINO 

JAMES LANDRISCINIA Lester CRAWFORD 


SESSION OF THURSDAY, JULY 10, 1958 


The Thursday Session of the Trial Board of the General 
Executive Board of the Bakery and Confectionery Work- 
ers’ International Union of America convened at 10:00 
o’clock a.m., President James G. Cross presiding. 

Present Cross: I now call to order the Trial Board of 
the purpose of sitting on the charges preferred by Inter- 
national Secretary-Treasurer Peter H. Olson against Hugo 
Nenffer, former member of the International Union. 
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The record should show that the Chairman is President 
Cross and the following members of the General Executive 
Board are serving as a Trial Board: 


Vice President Mykalo 
Vice President Triplett 
Vice President Friedman 
Vice President Hart 

Vice President Reid 

Vice President Landriscina 
Vice President Bartosh 
Vice President Crocker 
Vice President Kralstein 
Vice President Schumacher 
Vice President Alvino 

Vice President Crawford 
Vice President Winter 


(Discussion off the record.) 


Present Cross: The record at this time should show 
that Secretary-Treasurer Olson is not sitting as a member 
of the Trial Board, having disqualified himself, due to the 
fact that he is the man preferring the charges against 
former member Hugo Nenffer. 


If there are no objections from the Trial Board members, 
the Chairman will designate Vice President Reid as Acting 
Secretary of the Trial Board. 


(No response.) 


Hearing no objections, it is so ordered. 

At this time, we will call upon Secretary-Treasurer 
Olson to read to the Trial Board the charges preferred by 
him against Hugo Neuffer. Following that we will have 
Trial Board member Reid put into the record the answer 
of Hugo Neuffer. 

Secretary-Treasurer Olson. 
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Secrerary-TREasureR Otson: I will read to the Board 
the letter of transmittal sent to Hugo Neuffer along with 
the formal charges against him. 

Under the date of June 18, 1958, to Hugo Neuffer, 1341 
Wellington Street, Philadelphia 11, Pennsylvania, return 
receipt requested. 


‘‘Dear Sir: 

“‘Enelosed you will find a copy of charges which have 
been filed against you under Article 20, Section 1 of the 
Constitution of the Bakery and Confectionery Workers’ 
International Union of America. You are hereby notified 
that the General Executive Board of the International 
Union will conduct a hearing on such charges at the Inter- 
national Headquarters, Solar Building, Washington, D. C., 
on Wednesday, July 10 at 10:00 A.M. You are required 
to appear and defend yourself against such charges that 
at that time will take place. If you fail to appear, the 
charges will nevertheless be heard and judgment rendered. 

“You may be assisted in your defense by a lay member 
of the International Union. If you desire a stenographic 
record to be made of the hearing, you shall be responsible 
for the cost of a competent reporter and are obliged to 
supply the parties in the trial body with a copy of such 
transcript. 

“Yours truly, Peter H. Olson, International Secretary- 
Treasurer.’’ 

And let the record show that we place into the record the 
return receipt received from Hugo Neuffer. 

I will now read the charges. 

Present Cross: I think these receipts and the com- 
munication should be marked as exhibits and placed in the 
record so the letter just read by Peter H. Olson, dated 
June 18, 1958 will become exhibit 1. 


(Exhibit No. 1 was marked for identification.) 
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Present Cross: Exhibit 2 will be the return receipt 
signed by the defendant Hugo Neuffer, dated June 19, 
1958. 


(Exhibit No. 2 was marked for identification.) 


SEcCRETARY-TREASURER Otson : I will now read the charges 
preferred by me against Hugo Neuffer which will be of- 
fered as Exhibit 3. 

“I, Peter H. Olson, hereby charge Hugo Neuffer with 
violations of Section 6, Sub-Sections 2, 3, 4, 5 and 9 of 
Article 20 of the Constitution of the Bakery and Confec- 
tionery Workers’ International Union of America. More 
specifically, I charge Hugo Neuffer with engaging in seces- 
sionist and dual Union activities by sponsoring, aiding and 
assisting the American Bakery and Confectionery Work- 
crs’ International Union and subordinate bodies thereof 
and actively supporting and fostering such organization 
and soliciting and attempting to prevail upon members of 
the Bakery and Confectionery Workers’ International 
Union of America to become members of the American 
Bakery and Confectionery Workers’ International Union. 

“‘Such conduct is such as to bring Hugo Neuffer within 
the provisions of paragraph 19, page 27 of the Employees 
Pension Plan of the Bakery and Confectionery Workers’ 
International Union of America, so as to require a for- 
feiture by Hugo Neuffer of all rights to any benefits under 
that plan.’’ 


Present Cross: This shall be marked as Exhibit 3. 


(Exhibit No. 3 was marked for identification.) 


PresipeNt Cross: We will offer at this time as Exhibit 
4, a copy of the Employees’ Pension Plan of the Bakery 
and Confectionery Workers’ International Union of Amer- 
ica, calling specific attention to Section E, paragraph 19, 
entitled Forfeiture of Rights on Page 27 which section 
reads as follows: 
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‘‘A participant shall forfeit all rights to any benefits 
hereunder if he be found guilty of an offense against the 
Union after proper trial in accordance with the Trials and 
Appeals procedure set forth in Article XXIII of the Con- 
stitution and laws of the Union and if, in consequence, the 
General Executive Board of the Union orders such for- 
feiture of benefits.’’ 


(Exhibit No. 4 was marked for identification). 


Present Cross: At this time we will call on Secretary 
Reid of the Trial Board to read the response to the letter 
communicating the charges to him. 


Secretary Rerp: This letter is under the date of July 
7, 1958 and according to the records of this office was re- 
ceived here Tuesday, July 8, 1958. It is addressed to 
the General Executive Board, Bakery and Confectionery 
Workers’ International Union of America, Solar Building, 
16th and K Streets, Washington, D. C., Attention: Mr. 
P. H. Olson, Secretary-Treasurer. 


‘Dear Mr. Olson: 

“‘In lieu of a personal appearance before the Board I 
wish to make my defense to the charges against me by the 
enclosed affidavit. 

“‘Needless to say I was shocked at the injustice of this 
crude attempt to terminate my vested pension rights. I 
intend to take every necessary step to protect my pension. 

‘*Please see that my affidavit is placed before the Board. 
T enclose a sworn affidavit and two copies. 

“Yours truly, Hugo Nenffer.”’ 


PresweNT Cross: This letter shall be marked Exhibit 5 
for identification. 


(Exhibit No. 5 was marked for identification.) 


Secretary Rem: The reply to the charges preferred by 
Peter Olson, the reply submitted by Hugo Neuffer. 
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“Affidavit of Hugo Neuffer: Hugo Neuffer, being duly 
sworn, deposes and says: I have been offered the oppor- 
tunity to defend myself against charges filed by Peter 
H. Olson, Secretary-Treasury of the Bakery and Confec- 
tionery Workers’ International Union of America. Rather 
than appear in person, I have chosen to make this affidavit 
in defense of my right to continue receiving pension bene- 
fits under the Employees’ Pension Plan of the Bakery and 
Confectionery Workers’ International Union of America. 


“1. I am specifically charged with a violation of sub- 
section (2), (3), (4), (5) and (9) of Section 6 of Article 
XX of the B & C Constitution. These charges amount to 
nothing more than accusation that I have been aiding the 
American Bakery and Confectionery Workers’ Interna- 
tional Union, AFL-CIO, of which I am a member, and its 
subordinate locals. 

“‘T deny all wrongdoing, although freely admitting my 
whole-hearted support of the ABC. However, no matter 
what charges I am found guilty of by this tribunal, to order 
a forfeiture of my pension benefits, honorably earned, 
would violate every principle of elemental justice and 
fairness. Accordingly, I shall take every lawful step to 
protect my rights, whatever the decision of this body. Al- 
though, I am, of course, hopeful that this Board will not 
attempt to illegally deprive me of my pension. 


‘«2. I was first elected a Business Agent of a local of 
B & C in December, 1933. I became a part-time Interna- 
tional Representative in 1935 and served in that capacity 
until 1937. 


“*3. In 1937, I became a full-time International Repre- 
sentative serving District 3, which included Maryland, Vir- 
ginia, West Virginia, Delaware, Pennsylvania and the Dis- 
trict of Columbia. My starting salary as a full time Inter- 
national Representative was forty dollars ($40) per week. 

““At the time I came to work for the International, the 
entire national membership did not exceed 23,000. Im- 
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mediately prior to the forced exodus of large segments of 
A & C, because of the International’s failure to eliminate 
its domination by corrupt influences, thereby causing its 
expulsion from the AFL-CIO, the membership of District 
3 alone was approximately 18,000 members. I feel that I am 
rightfully entitled to a large measure of credit for helping 
to build the International’s membership and strength. 


“¢4, I became ill in November, 1951, and was forced to 
take sick leave until April, 1952. At this time I applied 
for a disability pension. I began receiving my pension, 
which is one hundred and eight dollars and seventy one 
cents ($108.71) per month in August 1952. I am still re- 
ceiving my pension. 


‘*5. Ever since 1952 I have been Business Agent and 
Secretary-Treasurer of Local 265, formerly affiliated with 
the B & C and now affiliated with ABC. 


“6. It is a matter of record that charges were filed 
within this Union against President Cross and Vice Presi- 
dent Stuart by the then International Secretary-Treasurer 
Sims in March, 1957. Although the B & C ‘‘whitewashed”’ 
those charged, it suspended International Secretary-Treas- 
urer Sims. But these charges were, in essence, those in- 
vestigated and proved by the McClellan Committee and 
later by the AFL-CIO Ethical Practices Committee. 


“7, T am proud to state that I allied myself with those 
leaders within the B & C who were determined to make 
every effort to preserve integrity within the union and to 
retain the invaluable affiliation with the parent body of 
the American Labor Movement, the American Federation 
of Labor and Congress of Industrial Organization. This 
group with which I worked for cleanliness in the Interna- 
tional was known as the Committee to Preserve Integrity 
in the Bakery and Confectionery Workers’ International 
Union of America. The original aim of this Committee was 
to clean up the B & C from the inside and eliminate the 
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shameful abuses which had become identified with a once 
proud International. But this became impossible because 
of the actions of the B & C. 


‘‘8, Essentially the same charges of domination by cor- 
rupt influences by the B & C were heard by the AFL-CIO 
Ethical Practices Committee. This Committee, after full 
hearing determined that the B & C was dominated by cor- 
rupt influences. Its report was adopted by the AFL-CIO 

"xeeutive Council, which directed that certain corrective 
steps be taken if the B & C were to retain AFL-CIO affilia- 
tion. The B & C Board voted not to comply with the Exec- 
utive Council’s directives and, after a full hearing by the 
Appeals Committee of the AFL-CIO and the AFL-CIO 
Convention, B & C was expelled by the AFL-CIO on De- 
cember 12, 1957. 


“9, After the expulsion of the B & C for its refusal to 
eliminate corruption, the AFL-CIO chartered the Ameri- 
can Bakery and Confectionery Workers’ International 
Union. 


“10. On December 16, 1957, Local 265, of which I am 
Business Agent and Secretary-Treasurer, had a general 
membership meeting called to consider disaffiliation from 
the B & C and affiliation with ABC. 


‘11. I spoke at that meeting and urged the membership 
to disaffiliate from the B & C and to affiliate with the ABC. 
The reasons for my appeal were twofold: first and fore- 
most, was affiliation with the AFL-CIO. I first joined the 
B & C and rendered loyal service to it because it was a 
part of the respected American Federation of Labor. 
When the B & C had, by its own refusal to adhere to trade 
union morality, caused its own expulsion, I felt it my duty 
to urge fellow members to retain AFL-CIO affiliation 
through a clean and honest bakery and confectionery work- 
ers’ union. Secondly, and independent of AFL-CIO affilia- 
tion, I felt and still feel that the B & C had so violated 
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its own Constitution as to render that document a nullity. 
To my mind, B & C, by condoning corruption, had served 
notice that the basis for affiliation of both locals and mem- 
bers had been smashed, and that no meaningful standards 
of fiduciary loyalty and trust bound its officials. Under 
these conditions, I had no choice but to urge the disaffilia- 
tion and new affiliation. At that meeting, the membership 
of Local 265 voted unanimously to disaffiliate from the 
B & C and affiliate with the ABC. It is a source of pride 
to me that my local was the first chartered by the ABC. 


‘12. While I was employed by the B & C I rendered 
faithful and loyal service, often under conditions of serious 
hardship. As long as the B & C had made it possible for 
me to continue to promote its interests and at the same 
time retain my own self-respect I would have done so. 


‘13. I do not contest expulsion from the B & C. There 
is no honor left in membership therein, and I have already 
severed my connections because the International made it 


impossible to continue to hold B & C membership. 


‘14, I have read Subsection 19 of Section E of the Em- 
ployees’ Pension Plan of the B & C, and it is clear that 
it refers to a finding of guilty in a Union trial before the 
participant had completed his requirements for eligibility. 
Thus, after the required service has been rendered and 
pension payments have vested, Subsection 19 has no appli- 
cation. 

‘It is, I am sure, perfectly obvious to this Board that 
I have acquitted myself honorably of my obligations under 
the pension plan. Inasmuch as I have faithfully rendered 
the service required, my performance is complete, and it 
remains only for the other party to the pension agreement 
to perform. 

“‘T can only view Mr. Olson’s charges as harassment. It 
is incredible that this Board or any other tribunal would 
view them as made in good faith. It is patently offensive 
to all legal and moral standards to attempt to deprive a 
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retired employee of honestly earned pension rights and im- 
pose a forfeiture because of an alleged after-the-fact vio- 
lation of the union Constitution after service to the Union 
has terminated and retirement has begun. 

‘““The Board, I am certain is aware that many of the 
employees under this pension plan are not even members 
of the International Union. Surely, these nonmember par- 
ticipants would not be bound by any determination of guilt 
of an offense under the B & C Constitution especially after 
retirement. One of the concomitants of employment, for 
nonmember and member employees alike, and part of the 
compensation for employment was participation in the pen- 
sion plan. 

‘15, In conclusion, I appeal to this Board not to take 
any action which would result in a cessation of benefits to 
which I am lawfully entitled. I request that I be notified 
immediately of any action taken by the Board, so that, in 
the event that such action is unfavorable, I may take such 
further steps as are necessary to protect my pension 
benefits. 

‘“‘Hugo Neuffer.”’ 


Present Cross: This shall be marked Exhibit 6. 


(Exhibit No. 6 was marked for identification.) 


Present Cross: At this time we will hear from Secre- 
tary-Treasurer Olson, the charging party in this trial. 

SrcreTary-TREASURER OLson: Chairman and members of 
the Hearing Board, I think that the answer submitted by 
Hugo Neuffer to my charges against him fully substantiate 
the charges. And he bases his defense purely on a techni- 
eality with which I do not agree. Therefore, it becomes 
unnecessary to produce testimony or witnesses concerning 
his activity since he left the Bakery and Confectionery 
Workers’ International Union. 

However, there is available testimony from witnesses 
concerning his activities even before he officially took mem- 
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bership in the ABC and I would like to call these witnesses 
to produce this testimony. 

Presipent Cross: That opportunity certainly will be 
granted. 

Before calling any witnesses requested by Secretary- 
Treasurer Olson, the record should show that the defend- 
ant has not appeared in person although that privilege was 
extended to him and has, instead, preferred to rely on the 
submission of a written brief. 

At this time, Secretary-Treasurer Olson wishes to call 
& witness in support of the charges and that witness is— 

SecreTarRy-TreasuRER Otson: Mr. Chairman, I would 
like to call ‘‘Skeetz’’ Moschetta, Local 12, Pittsburgh. 

PRESIDENT Cross: On the record, before Secretary-Treas- 
urer Olson pursues a line of question for presentation of 
evidence, I think the record should show that Brother 
Moschetta is presently the President of Local 12 and the 
former president of the Pennsylvania State Board which 
included all the local Unions in Pennsylvania affiliated with 
the Bakery and Confectionery Workers’ International 
Union of America. At this time, Secretary-Treasurer 
Olson. 

SECRETARY-TREASURER Otson: Mr. Moschetta, the record 
already shows your name and affiliation. Would you tell 
this Board if you were present at the meeting of the Penn- 
sylvania State Board of the Bakery and Confectionery 
Workers’ which was held in November of 1957? 

Mr. Moscuerra: Yes, I was. 

SECRETARY-TREASURER Orson: Can you tell this Board 
where that meeting was held? 

Mr. Moscuetra: In Hershey, Pennsylvania. 

SeEcRETARY-TREASURER Oxtson: And can you tell the 
Board if Hugo Neuffer was present at that meeting? 

Mr. Moscuerra: Yes, Hugo Neuffer was present. 

SecrETaRY-TREASURER Otson: Was there any discussion 
at that meeting concerning the so-called Committee for 
Integrity? 
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Mr. Moscuetra: Yes, there was. 

SECRETARY-TREASURER Oxson: I wonder if you could tell 
us whether or not Hugo Neuffer took part in that discus- 
sion and if so, what his report and remarks were. 

Present Cross: Make this a separate question. 

SEcRETARY-TREASURER OLson: Mr. Moschetta, can you tell 
us what this Committee for Integrity was? 

Mr. Moscuetra: Well, the Committee to Preserve In- 
tegrity is the committee who are now the ABC, the leaders 
of the ABC National Union. 

SECRETARY-TREASURER Otson: In other words, they were 
the founders of the so-called ABC— 

Mr. Moscuetta: Right. 

SecCRETARY-TREASURER OLson: —which is a dual move- 
ment? 

Mr. Moscuetta: Right. 

SEcCRETARY-TREASURER OLson: A secessionist movement? 
the Confectionery Bakery Workers, is that right? 

Mr. Moscuetra: That’s right. 

SECRETARY-TREASURER Otson: Now then, can you tell this 
Board what part Hugo Neuffer had in this discussion and 
what kind of a report he made? 

Mr. Moscuetra: Well, under reports of Local Unions 
which is one of the orders of business of the Pennsylvania 
State Board, Hugo Neuffer, when called upon to make a 
report for his Local Union, made a report regarding his 
contract gains and et cetera. And at the close of his re- 
port, stated that his Local Union, under his leadership was 
supporting the Integrity Committee to full extent, finan- 
cially and otherwise. He stated that they had already do- 
nated money and that they were supporting the Committee 
to Preserve Integrity to the fullest extent. 

SEcRETARY-TREASURER Ou son: At that time, Mr. 
Moschetta, is it true that the Local Union which Hugo 
Neuffer represented and was an officer of, was the Local 
Union in good standing with the Bakery and Confectionery 
Workers’ International Union? 

Mr. Moscuerta: Yes, sir. 
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SEcRETARY-TREASURER Orson: And he was a good stand- 
ing member and a duly elected officer of a Local Union of 
the Bakery and Confectionery Workers’ International 
Union? 

Mr. Moscuerra: Yes, he was. 

SEcRETARY-TREASURER Oxtson: What was the number of 
the Local Union? 

Mr. Moscuetra: 265, Reading, Pennsylvania. 

SeEcRETARY-TREASURER Oxtson: And Hugo Neuffer was a 
duly elected and accredited delegate to the Pennsylvania 
State Board— 

Mr. Moscuetra: Yes, he was. 

SECRETARY-TREASURER Otson: —of the Bakery and Con- 
fectionery Workers’ International Union? 

Mr. Moscuerra: Yes, he was. 

SeEcRETARY-TREASURER Oxson: Mr. Moschetta, did you 
know of any other activities—do you know of your own 
knowledge of any other activities taken by Mr. Neuffer in 
support of the so-called Integrity Committee of the ABC? 

Mr. Moscuerra: Yes, I do. 

SecreTary-TREASURER Otson: I wonder if you would tell 
the Board what they are? 

Mr. Moscuerta: During the Convention, John De Con- 
cini, who was then Vice President of the Bakery and Con- 
fectionery Workers’ Union, addressed the Convention, the 
Pennsylvania State Board Convention. John De Concini 
addressed the Board and after John De Concini finished 
his address, Rudy Carracrio, President of Local 6 of the 
B &C W at that time, made a motion to the effect that 
the Local Unions affiliated with the Pennsylvania State 
Board go on record to give their full support to the so- 
called Integrity Committee. A vote was taken and when 
the vote was taken, the only Local Union that opposed the 
resolution or the motion was Local 12 in Pittsburgh. All 
of the locals, to my knowledge, voted in favor of the motion 
which included Brother Hugo Neuffer. 

SEcRETARY-TREASURER Otson: Mr. Moschetta, you men- 
tioned John De Concini, former Vice President of the 
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Bakery and Confectionery Workers’ International Union. 
Can you tell us what his activity was in connection with the 
Integrity Committee and the ABC at that time? 

Mr. Moscuerra: Well, John De Concini was very active 
in the so-called Committee to Preserve Integrity. In fact, 
in my estimation, John De Concini was the leader of the 
whole group. 

SecreTaRy-TREASURER Otson: The leader of this. 

Mr. Moscuerta: Right. 

SECRETARY-TREASURER Oxson: Did you know if at that 
time John De Concini was an active Vice President of the 
Bakery and Confectionery Workers’? 

Mr. Moscuetta: I knew he was Vice President of the 
Bakery and Confectionery Workers’ I would say that his 
activities were more connected with the Committee to Pre- 
serve Integrity. 

Present Cross: We want to thank you, Brother 
Moschetta, and if there are any other questions that the 
members might have at a later date, I know you will 
stand by to be called. 

Mr. Moscuetta: Yes. 


SeEcRETARY-TREASURER Orson: I make the charge that 
Hugo Neuffer was present in Atlantic City, New Jersey 
during the period between December 7 and December 15 
at which time the founding of the so-called ABC was held 
and I want to call a witness who can testify that he saw 
Mr. Neuffer in Atlantic City during that period and I want 
to call President Emeritus Herman Winter. 

Presipent Cross: President Emeritus Winter. 

Preswent Emeritus Winter: Yes. 

SrEcRETARY-TREASURER Oxson: You have heard the state- 
ment that I just made. Can you tell this Board whether 
or not you saw Mr. Neuffer in Atlantic City and in the 
vicinity where that convention, that founding convention 
of the so-called ABC was held? 

Present Emerrrus Winter: Yes, I saw him there, ap- 
proached him and asked him what he was doing in Atlantic 
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City. He told me he was in attendance at the Convention 
Hall of the ABC. 
SecreTARY-TREASURER Otson: That’s all, thank you. 


(Witness excused.) 
(Witness Winter recalled.) 


SecrETARY-TREASURER Oxtson: Mr. Winter, are you sure 
that Mr. Neuffer said the ABC or did he say the Integrity 
Committee? 

Presiwent Emeritus Winter: He said—I wish to be cor- 
rected. On the expression of the ABC, he said the Integ- 
rity Committee. 

SecrETARY-TREASURER Oxson: Thank you, Mr. Winter. 


(Witness excused.) 


Present Cross: Do you have any more witnesses to 
present, Brother Olson, or testimony to give? 

SecreTARY-TREASURER Otson: Mr. Chairman, members of 
the Hearing Board, I think that that is my entire case and 
those are all the witnesses I have to bring forth at this 
time. 

Present Cross: Then, the Chairman will suggest that 
the Trial Board go into Executive Session to discuss and 
vote on the matter by secret Ballot and that we excuse 
Secretary-Treasurer Olson and all others who may be in 
the room that are not members of the Trial Board. 


(Whereupon the Reporter and all persons present not 
members of the Trial Board were excused from the hearing 
room for approximately 15 minutes, at which time the Re- 
porter was summoned to return to the hearing room and 
the following occurred.) 


Preswent Cross: We would like the record to show that 
after due discussion and the weighing of the evidence as 
presented by secret ballot vote, 14 members of the Trial 
Board voting—14 ballots cast and 14 ballots for a finding of 


guilty. 
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The formal decision of the Trial Board is as follows: 


Having duly considered the interpretation made by the 
Pension Committee of Paragraph (19), Section E, of the 
Employees Pension Plan of the Bakery and Confectionery 
Workers’ International Union of America, the General 
Exccutive Board hereby ratifies and adopts such interpre- 
tation. 


INTERPRETATION OF PENSION COMMITTEE OF 
PARAGRAPH (19), SECTION E, OF THE EM- 
PLOYEES PENSION PLAN OF THE BAKERY 
AND CONFECTIONERY WORKERS’ INTERNA- 
TIONAL UNION OF AMERICA 


Having been duly called upon by the General Executive 
Board to formulate an interpretation of Paragraph (19), 
Section E, of the Employees Pension Plan, such paragraph 
being entitled ‘‘Forfeiture of Rights’’, and acting pursuant 
to the authority imposed in such Pension Committee under 
Paragraph (31), Section H, of such Plan, and having duly 
considered the matter, the Pension Committee unani- 
mously construes and interprets the said Paragraph (19) 
es being applicable to any and all participants regardless 
of whether they have or have not reached or achieved a re- 
tirement or pension status, it being the original purport 
and intention of such paragraph to cause the forfeiture of 
rights on the part of any individual participating under the 
Plan who, while receiving or entitled to benefits under the 
Plan and participating therein, engages in a course of con- 
duct violative of the laws of the International Union and in- 
flicting damage and injury upon the International Union. 
Paragraph (19) was broadly written to accomplish that re- 
sult. The insertion of paragraph (19) in the Plan consti- 
tutes due notice and warning to any individual coming 
under or affected by the Plan that a forfeiture of ‘‘all 
rights to any benefits’? may take place at anytime when 
any such person, after proper notice and trial, has been 
found guilty of offenses against the International Union. 
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It having been resolved that the General Executive 
Board adopt the recommendations of the Trial Board in the 
matter of disciplinary proceedings against Hugo Neuffer 
to the effect that the said Hugo Neuffer shall forfeit all 
benefits under the Employees Pension Plan of the Bakery 
and Confectionery Workers’ International Union of Amer- 
ica, now, therefore, it is hereby ordered and directed that 
the said Hugo Neuffer shall forfeit such benefits pursuant 
to the recommendations of said Trial Board. 


DECISION OF THE GENERAL EXECUTIVE BOARD 
SITTING AS A TRIAL BOARD IN THE MATTER 
OF CHARGES FILED BY INTERNATIONAL 
SECRETARY-TREASURER PETER H. OLSON, 
AGAINST HUGO NEUFFER 


The Trial Board having duly considered the evidence 
submitted by International Secretary-Treasurer Peter H. 
Olson in support of the charges in the above matter, and 
further relying on the various admissions made by the de- 


fendant Hugo Neuffer in the statement and affidavit sub- 
mitted by him to the Trial Board in lieu of personal ap- 
pearance, and after considering the attached formal inter- 
pretation by the Pension Committee of Paragraph (19), 
Section E, of the ‘‘Employees Pension Plan’’ of the Bakery 
and Confectionery Workers’ International Union of 
America, under which such paragraph was interpreted as 
including all participants regardless of whether or not they 
had reached retirement or pension status, the Trial Board 
hereby by unanimous vote finds the said defendant Hugo 
Neuffer guilty of the charges as preferred and recommends 
that the General Executive Board take action to order the 
forfeiture by said Hugo Neuffer of his pension benefits. 
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Letter 


BAKERY AND CONFECTIONERY WORKERS’ 
INTERNATIONAL UNION OF AMERICA 


Office of the July 16, 1958 
President 


Mr. Hugo Neuffer 
1341 Wellington Street 
Philadelphia 11, Pennsylvania 


Dear Sir: 


This is to inform you that pursuant to the recommenda- 
tions of the Trial Board which heard and determined the 
charges filed against you by International Secretary- 
Treasurer Peter H. Olson, and pursuant to the provisions 
of Paragraph (19), Section E, of the Employees Pension 
Plan of the Bakery and Confectionery Workers’ Interna- 
tional Union of America, the General Executive Board of 


the Bakery and Confectionery Workers’ International 
Union of America, has determined by unanimous vote 
(International Secretary-Treasurer Peter H. Olson not 
participating) to order the forfeiture of your benefits 
ander the Employees Pension Plan of the Bakery and Con- 
tectionery Workers’ International Union of America, ef- 
fective immediately. 


A copy of the decision of the Trial Board is enclosed here- 
with. A transcript of the trial proceedings has been made 
and you can obtain one by paying for the cost thereof. 


Very truly yours, 


J. G. Cross 
James G. Cross 
Chairman 
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Informal Memorandum 


The plaintiff, Hugo Neuffer, seeks to require the de- 
fendant, Bakery & Confectionery Workers International 
Union, an unincorporated association, to resume payment 
of certain pension benefits which plaintiff claims are owed 
to plaintiff under the defendant Union’s ‘‘Employees’ 
Pension Plan’’. It appears without dispute that pension 
payments had been made to the plaintiff from August of 
1952 to July of 1958 at which time such payments were 
discontinued by the defendant. Such pension payments 
were discontinued following certain disciplinary action 
taken against plaintiff, after charges were preferred 
against him, and after a hearing on such charges. Plain- 
tiff was found guilty of having engaged in dual union ac- 
tivities in violation of Sub-sections 2, 3, 4, 5 and 9 of Sec- 
tion 6, Article XX of defendant’s Constitution by his spon- 
sorship of a rival union. Following such proceedings and 
the finding of plaintiff’s guilt, the defendant ordered for- 
feiture of plaintiff’s pension benefits pursuant to Section 
E(19) of the Pension Plan which provides as follows: 


“¢(19) Forreirure or Ricuts—A participant shall 
forfeit all rights to any benefits hereunder if he be 
found guilty of an offense against the Union after 
proper trial in accordance with the Trials and Ap- 
peals procedure set forth in Article XXTII of the Con- 
stitution and laws of the Union and if, in consequence, 
the General Executive Board of the Union orders such 
forfeiture of benefits.’’ 


It is the plaintiff’s claim that such forfeiture of his pen- 
sion benefits was unlawful and in violation of contractual 
obligations to the plaintiff and that the defendant is with- 
out legal authority to modify, withdraw or cause the for- 
feiture of such benefits. 


The defendant filed a motion to dismiss the complaint, 
which was denied; thereafter, defendant filed its answer 
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to plaintiff’s complaint; believing that no issues of mate- 
rial fact existed in the controversy, the plaintiff and the 
defendant filed cross-motions for summary judgment, each 
of which was denied, the Court being of opinion that 
issues of material fact were present. 


Plaintiff does not deny that he engaged in dual union 
activities which appear to be contrary to the Constitution 
and laws of the defendant Union. 


It is clearly established that the Pension Plan is a 
non-contributory, unilateral, voluntary plan established 
by the defendant Union as the employer and as such it is 
{he contention of the defendant that the relationship be- 
tween plaintiff and the defendant was not of a contractual 
nature and the defendant Union had a right to prescribe 
such conditions as it chose in respect to the payment of 
benefits or the modification or discontinuance of the plan 
itself. With such contention the Court now expresses full 
agreement. 


The Employees’ Pension Trust Fund agreement pro- 
vides and the Pension Plan contemplates the creation of a 
trust to implement and carry out the provisions of the 
plan and to facilitate its administration. 


Article V, Section V-3 of the Pension Trust Fund agree- 
ment provides : 


‘<The laws of Illinois shall govern, control or deter- 
mine all questions arising with respect to this agree- 
ment and the interpretation and validity of its pro- 
visions.”’ 


The laws of Illinois which relate to the interpretation, 
application and validity of the Pension Plan are made 
clear upon a reading of the Court’s opinion in Hughes v. 
Encyclopaedia Britannica, 199 F. 2d 295, 42 ALR 2d 456. 
Tt is there without doubt held that in any such gratuitous 
pension plan there are none of the essential elements of 
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a contract and that the courts will not construe such a 
voluntary non-contributory plan strictly against an em- 
ployer. See also Menke v. Thompson, 140 F. 2d 786. 


The provisions of the Plan clearly show that the de- 
tendant Union has retained to itself all controls, reserva- 
tions and rights in respect to modification or termination 
of the Plan and the forfeiture of rights thereunder. Be- 
cause of such express reservations in the Pension Plan, the 
defendant is not put to the necessity of invoking its in- 
herent rights. The forfeiture clause was a part of the 
Plan when the plaintiff became a participant thereunder 
and plaintiff is bound by such provision. An extensive 
annotation is found in 42 ALR 2d 462 which discloses that 
the greater weight of judicial authority sustains the propo- 
sition that under a gratuitously and voluntarily promul- 
gated private employer pension plan to which the em- 
ployees make no contributions, the employer is privileged 
to grant or withhold benefits at its pleasure and to termi- 
nate or withdraw the making of contributions or to amend 
or terminate the plan itself. This is shown to be par- 
ticularly true where as here the claimant did not enter 
the original employment under any expectation of pension 
benefits. The summary of the cases reviewed in the An- 
notation is of interest. It states: 


«¢* © © and accordingly voluntary pension plans have 
usually contained such explicit disclaimers of any in- 
tention on the employer’s part to become legally obli- 
gated for the payment of pensions that the courts, 
while frequently expressing sympathy for the em- 
ployee who has served for a lifetime in the expecta- 
tion of security during his declining years, have been 
forced to the conclusion that under the express terms 
of the pension plan the pension benefit was merely a 
gratuity that the employer could grant or withhold at 
his pleasure.’’ 
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The case has been submitted to the Court for the deter- 
mination of three separate issues. The first essential issue 
calls for a determination of the case upon the merits. 
Such issue has been considered and reviewed and the 
Court holds that the plaintiff has failed to make out a 
cause of action and upon that issue his complaint must be 
dismissed, 


The defendant has raised additional defenses making the 
claim that the defendant has not been properly served and 
that the plaintiff has failed to join indispensable parties. 
Such collateral issues have been heard and determined in 
other proceedings had in this Court. The Court is of the 
view that such collateral issues have been properly dis- 
posed of against the contention of the defendant and such 
disposition thereof has the approval of this Court. 


It being the opinion of the Court that plaintiff’s com- 
plaint must be dismissed upon its merits, the Court re- 
quests that counsel for defendant submit for settlement, 
findings of fact, conclusions of law and a judgment form 
dismissing the complaint. 


F. Dicxryson Letts 
United States District Judge 
May 2, 1961 


Findings of Fact and Conclusions of Law 


This cause came on for trial on March 9, 1961 and upon 
consideration of the pleadings, the testimony adduced and 
the exhibits admitted the court makes the following 


FINDINGS OF FACT 


1. Plaintiff Hugo Neuffer brings this action against the 
Bakery & Confectionery Workers International Union of 
America seeking to compel that organization to resume 
payments of certain pension benefits which it is claimed 
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are owed to the plaintiff under the defendant union’s 
“Employee Pension Plan.”’ 


2. Plaintiff, Hugo Neuffer, is an individual residing at 
1341 Wellington Street, Philadelphia 11, Pennsylvania, and 
from 1937 until April, 1952, was a full-time employee of de- 
fendant in the position of International Representative. 


3. Defendant, Bakery and Confectionery Workers’ Inter- 
national Union of America, is an unincorporated associa- 
tion and labor organization composed of numerous locals, 
with its general office and headquarters located at 1000- 
16th Street, N. W., Washington 6, D. C., which, through its 
duly authorized officers, agents and representatives pur- 
ports to and does represent employees for purposes of 
collective bargaining and also employs personnel to assist 
it in the conduct of its business and affairs as a labor 
organization. 


4. Plaintiff became a part-time representative in the em- 
ploy of the defendant in 1934 and thereafter became a 


full-time employee of defendant in 1937. He continued in 
such employment from 1937 until April of 1952 in which 
month he became eligible under ‘‘THE EMPLOYEES’ PENSION 
Pian’? of defendant to retire and receive a pension. From 
August 1952 through and including July 16, 1958, plaintiff 
continued to receive such pension payments in the amount 
of $108.71 per month. <A copy of said Employees’ Pension 
Plan is attached to the Complaint herein as Exhibit ‘‘A”’ 
thereof. 


5. On or about April 8, 1952, plaintiff wrote to the then 
President of the defendant, William F. Schnitzler (now 
Secretary-Treasurer of the AFL-CIO), copy attached to 
defendant’s answer herein, in which in substance he ad- 
vised defendant that his physical condition was such that 
he could not continue with his duties as a full-time repre- 
sentative of the International. 
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6. On or about April 9, 1952, the said William F. Schnitz- 
ler, as president of the defendant, acknowledged plaintiff’s 
letter of April 8, 1952. (Copy of the letter of April 9, 
1952 is annexed to the affidavit of Hugo Neuffer which is a 
part of the Motion for Summary Judgment). After the 
usual amenities, the letter of April 9 states in part as fol- 
lows: 


‘As already explained to you, you have reached the 
age that grants you a vested interest in the Employees’ 
Pension Plan of the Bakery and Confectionery Work- 
ers International Union of America. You may at this 
time apply for an early pension, which will be in an 
amount determined by the actuarial computation, or 
you may defer applying for pension payments until 
you reach age 60.?? (Emphasis supplied). 


7. On or about June 12, 1952, James G. Cross, then Gen- 
eral Secretary-Treasurer of defendant and now its presi- 
dent, wrote plaintiff a letter (Copy of letter of June 12, 
1952 is attached to affidavit of Hugo Neuffer in support of 
Motion for Summary Judgment) advising him regarding 
procedure for making application for retirement. In this 
letter Mr. Cross acknowledges a letter from plaintiff and 
states that Neuffer should apply for retirement as out- 
lined in ‘‘The Employees Pension Plan of the Bakery & 
Confectionery Workers’ International Union of America, 
under Section C, Sub-section 6, Paragraph (b).”’ This 
section of the Plan deals with applications for ‘‘early re- 
tirement”’ as distinguished from applications for disability 
retirement or pension, and the section is quoted in the 
letter of June 12. 


8. On or about June 16, 1952, plaintiff acknowledged 
Cross’ letter of June 12, 1952 (Copy of letter of June 16, 
1952 is attached to affidavit of Hugo Neuffer in support of 
Motion for Summary Judgment) and stated it was his de- 
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sire to apply for pension in accordance with Section C, 
Sub-section 6, paragraph (b) of the Plan. 


9. On or about July 30, 1952, General Secretary-Treas- 
urer James G. Cross of defendant, again wrote to plaintiff 
regarding his pension application (Copy of letter of July 
30, 1952 is attached to affidavit of Hugo Neuffer in support 
of Motion for Summary Judgment). The first paragraph 
of this letter states: 


“Your request for early retirement has been sub- 
mitted to the Pension Committee, and we have re- 
ceived a favorable vote from them.’’ (Emphasis sup- 
plied). 


The letter goes on to state that the amount of early retire- 
ment benefit will be $108.71 per month, and describes how 
this ‘‘early retirement’’ pension was computed. The early 
retirement provision of the Pension Plan is again referred 
to and quoted in part. 


10. On August 8, 1952, defendant acknowledged the letter 
of July 30, 1952 stating his appreciation of the arrange- 
ments made. On August 29, 1952, Mr. Cross wrote plain- 
tiff enclosing his first check in the amount of $108.71 and 
advising plaintiff that thereafter all monthly checks will 
be forwarded directly from the Trustees of the Plan. 
(Copies of these two letters are also attached to affidavit 
of Hugo Neuffer in support of Motion for Summary Judg- 
ment). 


11. On or about June 18, 1958 plaintiff was charged by 
International Seeretary-Treasurer Peter H. Olson with 
having violated Section 6, sub-sections 2, 3, 4, 5 and 9 of 
Article XX of the Constitution of defendant international 
labor organization, the charge alleging in substance that 
plaintiff had engaged in dual unionism by sponsoring the 
creation of American Bakery and Confectionery Workers 
Jnternational Union, a labor organization formed by former 
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members of defendant following the expulsion of the de- 
fendant from the AFL-CIO on charges of corruption. Such 
charge also alleged that the aforesaid conduct ‘‘is such to 
bring Hugo Neuffer within the provisions of paragraph 19, 
page 27 of the Employees Pension Plan of the Bakery & 
Confectionery Workers’ International Union of America, 
so as to require a forfeiture by Hugo Neuffer of all rights 
to any benefits under that plan.’’ A copy of said Consti- 
tution and By-Laws of defendant is attached as Exhibit 
‘‘B”’ to the Complaint. 


12. On or about July 10, 1958 a Trial Board consisting 
of members of the General Executive Board of defendant 
conducted a hearing upon the charges pending against de- 
fendant and thereupon found him guilty of the charges 
and recommended to the General Executive Board that 
it take action to order the forfeiture by said Hugo Neuffer 
of his pension benefits. Plaintiff was served with a notice 
of the charges filed against him and with a notice of hear- 


ing, and in lieu of a personal appearance submitted an affi- 
davit in his defense to the Trial Board. 


13. Thereafter the General Executive Board of the de- 
fendant determined by unanimous vote July 16, 1958 
(International Secretary-Treasurer Peter H. Olson not 
participating) to order the forfeiture of plaintiff’s benefits 
under the Employees’ Pension Plan of the Bakers and 
Confectionery Workers International Union of America, 
effective immediately. By letter dated July 16, 1958 the 
plaintiff was advised of this action of the General Exec- 
utive Board. 


14. Plaintiff has received no pension benefit payments 
on any basis since July 16, 1958. Prior to that date and 
since August, 1952, he had received monthly benefits of 
$108.71 per month. 
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CONCLUSIONS OF LAW 


1. Exercising its authority under its Constitution the 
defendant tried and found the plaintiff guilty of an offense 
against the Union by having engaged in dual Union ac- 
tivities, through sponsorshop of a rival union, in violation 
of Sub-sections 2, 3, 4, 5 and 9 of Section 6, Article XX of 
defendant’s Constitution. 


2. Defendant acting pursuant to Section E (19) of the 
Pension Plan ordered forfeiture of plaintiff’s pension bene- 
fits for the reason that plaintiff had been found guilty of 
an offense against the Union. 


3. Defendant’s Pension Plan is a non-contributory uni- 
lateral, voluntary plan established by the defendant Union 
as the employer and as such the relationship between plain- 
tiff and the defendant was not of a contractual nature and 
the defendant Union had a right to prescribe such condi- 
tions as it chose in respect to the payment of benefits or 
the modification or discontinuance of the Plan itself. 


4. Under the Plan the defendant Union retained to itself 
all controls, reservations and rights in respect to modifica- 
tion or termination of the Plan and the forfeiture of rights 
thereunder. Because of such express reservations in the 
Pension Plan, the defendant is not put to the necessity of 
invoking its inherent rights. The forfeiture clause was a 
part of the Plan when the plaintiff became a participant 
thereunder and plaintiff is bound by such provision. 


5. The Plan was gratuitously and voluntarily promul- 
gated by the defendant, a private employer, to which the 
plaintiff made no contributions, and the defendant was 
privileged to grant or withhold benefits at its pleasure and 
to terminate or withdraw the making of contributions or to 
amend or terminate the Plan itself. 

6. The right of the plaintiff to participate in the Pension 
Plan having become forfeit, the defendant was and is not 
obligated after July 16, 1958 to make pension payments to 
plaintiff. 
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7. Judgment will be entered for the defendant dismissing 
the plaintiff’s cause of action. 


F. Dickinson Letts 
Judge 
May 31, 1961 


Judgment 

This cause coming on to be heard before the Court with- 
out a jury on March 9, 1961, and the Court having heard 
and considered the evidence and the arguments of Counsel 
for the parties, and the Court having made its Findings 
of Fact and Conclusions of Law and having ordered 
Judgment for the defendant and against the plaintiff, it 
is this 3lst day of May, 1961 


ORDERED, ADJUDGED AND DECREED 


That plaintiff’s cause of action be and the same is hereby 
dismissed. 
F. Dicxrxson Letts 
Judge 


Notice of Appeal 


Notice is hereby given this 9th day of June, 1961, that 
Plaintiff, Hugo Neuffer hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 31st day of May, 
1961 in favor of defendant 


against said plaintiff 
Warren Woops 
Attorney for Plaintiff 
Hugo Neuffer 

Hersert THATCHER, Esq. 

Tower Bldg. 

Washington, D. C. 

Attorney for Defendant 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether an employee of a labor organization who 
satisfies the announced conditions necessary to render him 
eligible to receive pension benefits under a voluntary, non- 
contributory, private pension plan and who actually is 
awarded those benefits, thereby acquires a legally enforce- 
able right, secure against subsequent forfeiture, either on 
the ground that the employer’s unilateral offer was ac- 
cepted by completing performance of the conditions for 
eligibility, or on the theory of promissory estoppel? 


2. Whether a forfeiture clause in a private pension plan 
which is applied to discourage a retired employee’s activity 
in behalf of a labor organization is unenforceable as con- 
trary to public policy? 
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United States Court of Appeals 


For tHe Disreicr or CotumsBia Crecuir 


No. 16,492 


Hvuco Nevurrer, Appellant 


Vv. 


Bakery AND CONFECTIONERY WORKERS INTERNATIONAL Union, 
Appellee 


On Appeal From an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order (J.A. 57) of the United 
States District Court for the District of Columbia (Letts, 
J.) entered May 31, 1961, directing dismissal of appellant’s 
complaint after trial on March 9, 1961 and on the basis of 
an Informal Memorandum by the District Judge issued 
May 2, 1961 (J.A. 48-51) and Findings of Fact and Conelu- 
sions of Law (J.A. 51-57). The complaint, which was 
predicated upon Title 11, D. C. Code (1951), Sections 305 
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and 306, sought to compel appellee to resume pension pay- 
ments to appellant under an ‘‘Employees Pension Plan’’ 
and to make him whole for payments illegally withheld 
since July 16, 1958. (J.A. 2-6) 


The jurisdiction of this Court is invoked under 28 U.S.C. 
1291. 


STATEMENT OF THE CASE 


The undisputed facts as set forth in a Statement of 
Agreed Facts and as supplemented by certain documentary 
exhibits and stipulations by counsel received in evidence 
at trial on March 9, 1961, may be summarized as follows: 


Appellant, Hugo Neuffer, now 64 years of age, worked 
for the appellee first as a parttime and later as a fulltime 
international representative from 1934 until April of 1952 
at which time at age 55 he became eligible under the ‘‘Em- 
ployees’ Pension Plan’’ to retire and receive a pension 
pursuant to the early retirement provisions of the Plan 
(J.A. 17-19, 26). At the time he indicated his intention of 
retiring he was advised by letter from the President of 
the union, William Schnitzler (now Secretary-Treasurer 
of the AFL-CIO), that he had ‘‘reached the age that grants 
you a vested interest in the Employees’ Pension Plan of 
the Bakery & Confectionery Workers International Union 
of America.’’ (Par. 5, Statement of Agreed Facts, J.A. 18) 


Beginning in August, 1952 and continuing until July 16, 
1958, Neuffer regularly received a monthly pension in the 
amount of $108.71 as an early retirement pension. (Par. 
15, Statement of Agreed Facts, J.A. 21) 


On December 12, 1957 Neuffer attended a convention of 
the AFL-CIO at Atlantic City, New Jersey at which time 
the Bakery & Confectionery Workers International Union, 
in accordance with recommendations of the Ethical Practice 
Committee of the AFL-CIO, was expelled from the AFL- 
CIO on charges of corruption among its leadership. (J.A. 
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20, 26, 37) At the same time a new labor organization 
known as the American Bakery & Confectionery Workers 
Union, was chartered by the AFL-CIO to exercise the juris- 
diction previously held by the Bakery & Confectionery 
Workers Union. The local union with which Neuffer was 
affiliated thereupon on December 16, 1957 transferred its 
affiliation to the new union and Neuffer, although retired, 
worked in behalf of the new union. (J.-A. 21, 37) 


On June 18, 1958 Neuffer was charged by International 
Seerctary-Treasurer Peter H. Olson with having violated 
Section 6, sub-sections 2, 3, 4, 5 and 9 of Article XX of the 
Constitution of appellee union (Plaintiff’s Exh. 2), the 
charge alleging in substance that Neuffer had engaged in 
dual unionism by sponsoring the ereation of American 
Bakery & Confectionery Workers International Union, a 
labor organization formed by former members of appellee 
following the expulsion of appellee from the AFL-CIO on 
charges of corruption. The charge also alleged that the 
conduct of Neuffer ‘‘is such to bring Hugo Neuffer within 
the provisions of Paragraph 19, page 27 of the Employees 
Pension Plan of the Bakery & Confectionery Workers’ 
International Union of America, so as to require a for- 
feiture by Hugo Neuffer of all rights to any benefits under 
that plan.’’ (Par. 10, Statement of Agreed Facts, J.A. 
19-20) 


On July 10, 1958 a Trial Board consisting of members of 
the General Exccutive Board of Appellee conducted a hear- 
ing upon the charges pending against Neuffer and there- 
upon found him guilty of the charges and recommended to 
the General Executive Board that it take action to order 
the forfeiture of Neuffer’s pension benefits. (Par. 11, 
Statement of Agreed Facts; J.A. 20) 


Thereafter by letter dated July 16, 1958, the President 
of the union, (James G. Cross who succeeded Schnitzler as 
President of the union) acting in his capacity as Chairman 
of the General Executive Board, notified Neuffer that 
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‘the General Executive Board has determined by unani- 
mous vote (International Secretary-Treasurer Peter H. 
Olson not participating) to order forfeiture of your benefits 
under the Employees Pension Plan of the Bakery and Con- 
fectionery Workers International Union of America, effec- 
tive immediately.’’ (Par. 12, Statement of Agreed Facts, 
J.A. 20) 


The Employees Pension Plan under which Neuffer re- 
ceived his pension was established in 1948 to become effec- 
tive on March 15, 1948. Two documents are involved. (J.A. 
27-28, Plaintiff’s Exh. 1) The first is a Trust Agreement 
signed by officers of the union and of the First National 
Bank of Chicago. In the Trust Agreement it is provided 
that the bank shall serve as trustee of all pension funds 
with the usual powers of investment, ete. The Trust Agree- 
ment also states: 


“<The trustee shall not be obliged to inquire as to 
whether or not any payee of funds or any distributee 
of benefits is entitled thereto, or as whether any pay- 
ment or distribution is proper or within the terms 
of this agreement, or has been computed properly, 
or as to the manner of making payment, and shall be 
accountable only to the pension committee for any 
payment made by it in good faith on the order or diree- 
tion of the pension committee.’’ 


The pension committee is a committee of the international 
union. 


Paragraph V-3, page 9 of the Trust Agreement provides 
that: 


“Illinois Law Controls. The laws of Illinois shall 
govern, control, or determine all questions arising with 
respect to this agreement and the interpretation and 
validity of its provisions.’’ (J.A. 28) 


There is no comparable provision in the Plan itself as 
distinguished from the Trust Agreement. 
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Exhibit A to the Trust Agreement is a copy of ‘‘The 
Employees’ Pension Plan of the Bakery and Confectionery 
Workers Union of America.’? (J.A. 28) This plan is a 
unilateral, voluntary, non-contributory plan adopted and 
promulgated by the defendant Union ‘‘in order to facilitate 
the retirement of the employees of the Bakery & Con- 
fectionery Workers’ International Union of America in 
an orderly and equitable manner.’’ (J.A. 28) Its per- 
tinent provisions in the present controversy are as follows: 


“¢(6) Earty RETIREMENT OR TERMINATION OF EMPLoy- 
MENT AFTER AGE 55. Any participant who retires from 
the service of the Union or whose employment with 
the Union is terminated for any reason, at any time 
after attaining age 55 years, shall be entitled to receive 
a pension, deferred to commence at his normal retire- 
ment date or commencing immediately, as the partici- 
pant may elect, of an amount and form as follows :”’ 
(See. C, Plan, p. 18, J.A. 28) 


(16) Particrpants’ Ricuts rx Trust Funp. No par- 
ticipant or other person shall have any interest in, or 
right to, any part of the earnings of the trust fund, 
or any rights in or to or under the trust fund, or 
any part of the assets thereof, except as and to the 
extent expressly provided in the Plan.’’ (Sec. E, Plan, 
p. 26, J.A. 28) 


(19) Forrerrure oF Ricuts. A participant shall for- 
feit all rights to any benefits hereunder if he be found 
guilty of an offense against the Union after proper 
trial in accordance with the Trials and Appeals pro- 
cedure set forth in Article XXIII of the Constitution 
and laws of the Union and if, in consequence, the Gen- 
eral Executive Board of the Union orders such for- 
feiture of benefits.’? (Sec. E, Plan, p. 27, J.A. 28-29) 


‘©(21) Benrrrrs Nor Guarantee By UNION. The 
Union shall make contributions to the trust fund for 
the purpose of providing the benefits under the plan, 
but neither the Union nor any of its officers or em- 
ployees guarantees in any manner the payment of such 
benefits.’? (Sec. F, Plan, p. 28, J.A. 29) 
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‘¢(22) Union Contrisutions Irrevocaste. The Union 
shall have no right, title or interest in the trust fund 
and no part thereof or of any contributions made 
thereto by the Union shall revert to the Union unless 
all liabilities to participants and other persons under 
the plan have been paid in full.’’ (See. F, Plan, p. 28, 
J.A. 29) 


“©(25) Uston May AMEND or Discontinve Pian. The 
Union may amend or discontinue the Plan at any time, 
provided that no amendment of the Plan shall reduce 
the value of the benefits then accrued on behalf of any 
participant or other person below the amount to which 
such participant or other person would be entitled if 
the Plan were terminated as of the date of such amend- 
ment, in accordance with Provision 30 hereof.’’ (See. 
F, Plan, p. 29, J.A. 29) 


“¢(30) TermrnatTion oF Pian aNnp DISTRIRUTION OF 
Trust Funp. In the event of termination of the plan. 
the trustee shall determine the value of the assets in 
the trust fund and shall apportion the amount so deter- 
mined to the participants and other persons entitled 
to benefits hereunder, in proportion to the values of 
their respective benefits then accrued, as determined 
by the actuary. The amounts so determined shall be 
distributed to the participants in cash or in the form 
of insured paid-up annuities, or otherwise, as the 
pension committee may direet.’”’ (Sec. G, Plan, p. 30, 
J.A. 29-30) 


In December, 1958 Neuffer filed a complaint for damages 
and specific performance of contract, secking to compel 
appellee to resume pension payments and to make him 
whole for payments illegally withheld since July 16, 1958, 
the date upon which the union had declared his pension 
rights forfeited. (J.A. 2-6). After action below on various 
preliminary motions not now pertinent the cause came on 
for trial before District Judge Letts on March 9, 1961. 
The parties waived a jury (J.A. 22) and all facts and 
exhibits were stipulated. 
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On May 2, 1961 the Court below issued an ‘Informal 
Memorandum’ in which, after reviewing some of the facts, 
the Court concluded that the plan was a noncontributory, 
unilateral, voluntary plan and as such did not establish 
a contractual relationship between appellant and appellee. 
Viewing the Plan as a gratuity and apparently holding that 
the interpretation, application and validity of the Plan 
was controlled by the laws of Illinois, the Court said: 


«the greater weight of judicial authority sustains 
the proposition that under a gratuitously and volun- 
tarily promulgated private employer pension plan to 
which the employees make no contributions, the em- 
ployer is privileged to grant or withhold benefits at 
its pleasure and to terminate or withdraw the making 
of contributions or to amend or terminate the plan 
itself.’ (J.A. 50) 


Accordingly the Court directed that counsel for the defend- 
ant union (appellee here) submit findings of fact, conclu- 
sions of law and a judgment form dismissing the complaint. 
(J.A. 51) 


The Findings of Fact and Conclusions of Law thereafter 
entered by the Court below on May 31, 1961 repeated in 
substance most of the facts set forth in this ‘‘Statement 
of the Case’’ and as a matter of law concluded that (1) as 
authorized by the union constitution Neuffer had been found 
cuilty of the offense of dual unionism; (2) as authorized by 
the Pension Plan appellant had directed forfeiture of 
Neuffer’s pension benefits because of his offense; (3) the 
relationship created by the Pension Plan between the union 
and Neuffer was not of a contractual nature and the union 
had the right to prescribe such conditions as it chose in 
respect to the payment of benefits; (+) that the forfeiture 
clause was a part of the Plan when Neuffer became a par- 
ticipant thereunder and he was bound by such provision; 
(5) that as a gratuitously and voluntarily promulgated 
plan, the union was privileged to grant or withdraw benefits 
at its pleasure; (6) that Neuffer’s right to participate in 
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the Pension Plan having become forfeit, the union was not 
obligated after July 16, 1958 to make pension payments 
to Neuffer, and that (7) judgment will be entered for the 
union dismissing Neuffer’s cause of action. (J.A. 51-57) 
A judgment dismissing the action was entered on the same 
day, May 31, 1961. (J.A. 57) 


On June 9, 1961, appellant filed notice of appeal from the 
judgment of the Court entered May 31, 1961. (J.A. 57). 
By Order of August 7, 1961 this Court extended the time 
for filing appellant’s brief until October 1, 1961. 


STATUTES INVOLVED 


The only statute incidentally involved in this case is 
the Labor Management Relations Act, 1947, as amended, 
61 Stat. 136; 29 U.S.C. 151, et seq. 


STATEMENT OF POINTS 


1. The District Court erred in concluding that a non- 
contributory, unilateral, voluntary Pension Plan did not 
create a contractual right in appellant upon vesting of his 
pension rights which he was entitled to enforce in court. 


2. The District Court erred in concluding that under the 
Pension Plan of appellee Union it retained to itself all 
controls, reservations and rights in respect to modification 
or termination of the Plan and the forfeiture of rights 
thereunder. 


3. The District Court erred in concluding that because 
the forfeiture clause was a part of the Pension Plan when 
the appellant became a participant thereunder, appellant 
was thereafter bound by such provision. 


4. The District Court erred in concluding that the Pen- 
sion Plan was gratuitously and voluntarily promulgated 
by the appellee Union and hence appellee was privileged to 
grant or withdraw benefits at its pleasure. 
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5. The District Court erred in concluding that the right 
of appellant in the Pension Plan became forfeit by his 
actions and hence appellee was not obligated after July 
16, 1958 to continue making pension payments to an 
appellant. 


6. The District Court erred in failing to conclude that 
an employee who satisfies the announced conditions neces- 
sary to render him eligible to receive pension benefits 
under a voluntary, non-contributory plan and who actually 
is awarded those benefits, thereby acquires a legally en- 
forceable right, secure against subsequent forfeiture, either 
on the ground that the employer’s unilateral offer was 
accepted by completing performance of the conditions for 
eligibility, or on the theory of promissory estoppel. 


7. The District Court erred in failing to conclude that 
regardless of the validity of forfeiture provisions gen- 
erally, such a provision when contrary to public policy and 
in violation of rights guaranteed by the Labor-Management 
Relations Act of 1947, as amended, cannot be relied on by 
defendant as a basis for terminating appellant’s pension 


payments. 


8. The District Court erred in entering judgment for 
appellee dismissing appellant’s cause of action. 


SUMMARY OF ARGUMENT 


An employee who satisfies the announced conditions 
necessary to render his cligible to receive pension benefits 
under a voluntary, non-contributory plan and who actually 
is awarded those benefits, thereby acquires a legally en- 
foreeable right, secure against subsequent forfeiture, either 
on the ground that the employer’s unilateral offer was 
accepted by completing performance of the conditions for 
eligibility, or on the theory of promissory estoppel. 42 
A.L.R. 2d 460. The case law applicable to unilateral, non- 
contributory, voluntary, private pension plans make a 
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sharp distinction between an inchoate right of an employee 
not yet eligible for pension and the vested right of a person 
who has satisfied the conditions necessary to render him 
eligible for benefits. In the latter case (which is appel- 
lant’s), the weight of authority supports the position that 
once pension rights have vested they may not thereafter 
be taken away. Schofield v. Zion’s Coop., 29 Pac. 2d 342, 
96 A.L.B. 1083 (Utah); Wilson v. Wurlitzer Co., 194 N.E. 
441 (Ohio) ; Psutska v. Michigan Alkali Co., 264 N.W. 385 
(Mich.); Texas ¢ N.O.R. Co. v. Jones, 103 S.W. 2d 1043 
(Tex.) ; David v. Gesellschaft, 35 A. 2d 346 (Pa.). 


Assuming arguendo that the law of the State of Tlinois 
controls the rights of this appellant under the Employees 
Pension Plan, the decided cases in that state are not incon- 
sistent with the proposition that once pension rights have 
vested, they may not thereafter be forfeited. But in the 
present case the Court is not bound by Illinois law. While 
the trust agreement provides that Illinois law shall control 
the interpretation of the trust agreement, there is no com- 


parable provision in the Pension Plan. 


There are no cases in the District of Columbia directly 
in point. Menke v. Thompson (1944, CA 8), 140 F. 2d 786, 
a federal ease cited in the District Court’s Informal 
Memorandum involved a fact situation where the claimed 
pension right had not yet vested and hence is inapplicable 
here. Old District of Columbia cases involving government 
pension rights holding that a government pension is a 
bounty which Congress may recall at its discretion are 
distinguishable from cases involving private pension rights. 
McFarland v. Bieber (1909), 32 App. D.C. 513; Rudolph 
v. United States (1911), 36 App. D.C. 379 and Griffith v. 
Rudolph (1924), 54 App. D.C. 350, 298 F. 672. Even so, 
the more modern judicial approach to the question of 
whether government employees may acquire a vested inter- 
est in a pension plan which no subsequent legislative act 
may divest favors the view that pensions are a part of 
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the compensation of an employee to which, under ordinary 
circumstances, he is as much entitled as he is to the wages 
paid him for work actually performed. Hickey v. Pitts- 
burgh Pension Board (195+), 378 Pa. 300, 106 A. 2d 233, 
52 ALR 2d 432. This reasoning as to government pension 
plans is even more persuasive as to private pension plans. 


Regardless of the validity of forfeiture clauses generally, 
a forfeiture provision when applied to discourage activity 
by a former employee in behalf of a union is contrary to 
public policy and in violation of rights guaranteed by 
the Labor Management Relations Act, 1947, as amended 
(61 Stat. 136, 29 U.S.C. 151, et seq.) and cannot now be 
relied on by appellee, an employer-union, as a basis for 
terminating appellant’s pension payments. 


ARGUMENT 


L APPELLANT'S PENSION RIGHTS HAVING VESTED, HE HAS 
R LEGALLY ENFORCEABLE RIGHT TO COMPEL CONTINU- 
ATION OF PENSION PAYMENTS, REGARDLESS OF THE 
REASON GIVEN FOR FORFEITURE 


A. The Applicable Legal Principles 


Appellee admits that in August, 1952 appellant at age 
55 had satisfied all the requirements of the pension plan 
and had become eligible under its early retirement provi- 
sions to retire and receive a pension. As stated by William 
Schnitzler, then president of the Union and now Scerctary- 
Treasurer of the AFL-CIO, Neuffer had ‘‘reached an age 
that grants [him] a vested interest’? in the Plan. (J.A. 
16, 18) It also admits that he was awarded a pension 
and was paid $108.71 a month from August, 1952 to July 
16, 1958. 


In such a situation we turn to a comprchensive annota- 
tion of the applicable law appearing at 42 ALR 2d 462. 
The summary of this annotation states in part: 


‘“‘Perhaps the most troublesome question growing 
out of the adoption of private pension plans is the 
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determination whether an employee has any legally 
enforceable rights thereunder or whether the employ- 
er’s undertaking is entirely voluntary and the benefits 
mere gratuities which may be refused or discontinued 
at will, This problem has been presented largely 
with respect to unilaterally adopted plans under which 
the employee contributes nothing directly .. . 


‘‘The announcement of a pension plan under which 
most of the employer’s workers may expect eventually 
to become entitled to retirement benefits clearly has 
some tendency to induce employees to remain in the 
employment and so to reduce labor turnover, and the 
courts have agreed that the benefits so derived . . . con- 
stitute a sufficient consideration to support a reciprocal 
undertaking by the employer to pay benefits, so that 
where the employer has not clearly and unequivocally 
disclaimed any intention to become legally bound, it 
has usually been held that an employee having satis- 
fied the announced conditions necessary to render him 
eligible for benefits acquires a legally enforceable right, 
either on the ground that the employer’s unilateral 
offer was accepted by completing performance or 
under the theory of promissory estoppcl.’’ 


In the present pension plan there is no explicit dis- 
claimer of intention to become legally obligated. While 
the Plan states that benefits are not guaranteed by the 
union and that the union may amend or discontinue the 
Plan at any time (Sec. F, Plan, Par. (21) and (25), pp. 26, 
28; Plaintiff’s Exhibit 1, J.A. 29), it also provides that 
participants in the Plan have an interest in the Trust Fund 
“‘to the extent expressly provided in the Plan.’’ (Sec. E, 
Plan, Par. 16, p. 26; J.A. 28) If the Plan is discontinued 
the value of the assets in the Trust Fund shall be appor- 
tioned among the persons entitled to benefits thereunder. 
(Sec. G, Plan, Par. (30), p. 30; J.A. 29-30) Union con- 
tributions to the Plan, once made, are irrevocable and 
subject to no right of reversion except as a result of 
erroneous actuarial computation. (Article VII-2, p. 11, 
Trust Agreement) 
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Since the purpose of the Plan is ‘‘to facilitate the retire- 
ment of employees .. . in an orderly and equitable manner”’ 
it is clear that the plan was not intended as a mere gratuity 
but as a contractual undertaking to pay benefits to em- 
ployees who satisfied the announced conditions necessary 
to render them eligible for the benefits. 


B. The Case Law’ 


The decided cases in this area involving unilateral, non- 
contributory, voluntary, private pension plans make a sharp 
distinction between an inchoate right of an employee not 
yet eligible for pension and the vested right of a person 
who has satisfied the conditions necessary to render him 
cligible for benefits. In the latter case (which is Neuffer’s 
position), the weight of authority appears to be that once 
pension rights have vested they may not thereafter be 
taken away. 


In Schofield v. Zion’s Coop, 29 Pac. 2d 342, 96 ALR 
1083 (Utah), the employer sought to decrease the pension 
benefits of two employees who had been drawing higher 
benefits for several years. The Court held that while 
rights of an employee under a voluntary, noncontributory, 
private pension plan adopted by the employer are not 
enforceable at any time prior to vesting, once the employee 
has satisfied the terms of the plan and has been declared 
eligible for pension by the governing authorities, his rights 
vest and may not thereafter be taken from him. The court 
said that a pension system was not a ‘‘mere gratuity’’ 
when its purpose was to encourage ‘Jong and faithful 
service,’’ but was an offer subject to the employee’s accept- 
anee by rendering the required service and reaching the 
required age. The Court expressly held that the amount 
of the pension was not subject to reduction after the board 
of pensions had determined the right to the pension, made 
allowance thereof and retired the employees, even though 


1 There are no cases in the District of Columbia which arc directly in point. 
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the Plan by its explicit terms reserved all rights to the 
company and no trust fund had been created out of which 
payments were to be made. 


Indeed, in some cases a pension plan has been held to 
involve a contractual undertaking on the employer’s part 
notwithstanding the fact that it contained express language 
having some tendency to negative such an intention. For 
example, in Wilson v. Wurlitzer Co. (Ohio, 1934), 194 N.E. 
441, the plan provided that pension benefits were payable 
only to employees in good standing who ‘‘in the opinion 
of the officers of the company”’ had been loyal and faithful 
over a period of ten years or more. The Court held that 
the employer’s obligations thereunder were enforceable, 
sinec it was clear that the pension plan was an integral part 
of the program of employment and to say that it consti- 
tuted merely a nebulous indueement, unsupported by any 
intention to be bound by its provisions, would be to charge 
the employer with the grossest fraud. 


The same rule has been applied in Michigan in Psutska 
v. Michigan Alkali Co. (1936), 264 N.W. 385 and in Texas 
in Texas & N.O.R. Co. v. Jones (1937), 103 S.W. 2d 1043. 
In the latter case the employer argued there was no enforce- 
able demand because its pension system was a ‘‘voluntary, 
gratuitous undertaking on the part of the company’’ to 
which the employee made no contribution whatever. In 
rejecting this argument the court held that where an em- 
ployee had completed the required term of service and had 
been awarded a pension, he thereby acquired a legally en- 
forceable right to continued payment. The court approved 
the language of the trial court charge to the effect that 
while the offer of benefits did not in itself create a binding 
contract, but was more in the nature of the offer of a 
reward, yet, after services had been rendered sufficient 
to entitle employees to such reward and the award had 
been duly made and approved, a binding contract was 
effected extending during the life of the pensioner, since 
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the offer made was an inducement to the employee to 
remain in the company’s service and render it long con- 
tinued satisfactory service, and the offer and acceptance 
by performance constituted a mutual consideration. 


The distinction between an inchoate right and a vested 
right was also stressed in David v. Gesellschaft (1944), 
35 A. 2d 346 (Pa.), where the court said that while an 
employee’s right to a pension was inchoate before he had 
complied with conditions entitling him to the benefits, 
thereafter it was vested and could not be taken away. 


C. The Illinois Law 


Appellant urged below and the District Court apparently 
agreed (J.A. 49) that regardless of what the law may be in 
other jurisdictions, in this case the court must apply the 
law of Illinois because Article V of the trust agreement so 
requires. (Trust Agreement, Article V, See. 3, p. 9; Plain- 
tiff’s Exh. 1, J.A. 28) Assuming arguendo that this Court 


must apply the law of Illinois even though there is no pro- 
vision in the Employees Pension Plan as distinguished 
from the trust agreement so requiring,” the Tllinois cases 
which defendant cites in support of its right to discontinue 
pension payments are entirely consistent with the proposi- 
tion that once pension rights have vested and have ceased 
to be inchoate, they cannot thereafter be terminated. 


The Illinois ease relied on by the District Court is Hughes 
y. Encyclopedia Britannica, 1 Ill, 2d 514, 117 N.E. 2d 880, 
42 ALR 2d 456. In its Informal Memorandum of May 2, 
1961, the District Court said the Hughes case ‘without 
doubt held that in any such gratuitous pension plan there 


2 The Employees’ Pension Plan, as distinguished from the Trust Agreement 
between the union and the bank in which the reference to Tllinois law appears, 
was unilaterally promulgated by the International Union effective March 15, 
1948, as an employment condition and inducement to its employees. The 
headquarters of the International Union are in Washington, D, C. The Plan 
itself has no provision requiring the application of Illinois law to its inter- 
pretation. Hence the law of the forum should prevail. 
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are none of the essential elements of a contract and that 
the courts will not construe such a voluntary non-contribu- 
tory plan strictly against an employer.’’ (p. 3) But this 
observation ignores the distinction heretofore mentioned 
between a vested right and an inchoate right even though 
there is language in the Hughes opinion which at least 
suggests court recognition of an enforceable right to compel 
payment of a pension once a fund had been created and 
the eligibility requirements have been fully met. 


In the Hughes case certain employees not yet retired 
brought a class action against the employer to compel the 
employer to purchase annuities from an insurance com- 
pany in order to carry out an alleged commitment to estab- 
lish a retirement or pension plan. Plaintiffs’ rights to 
payment of pensions were still inchoate; that is, they had 
not fulfilled all the eligibility requirements or reached the 
age entitling them to the payment of benefits. On these 
facts the Illinois Appeals Court ruled that where the plan 
itself includes a specific declaration that no contractual 
relationship was intended or created and reserves the right 
to amend, change or discontinue payments, no enforceable 
contractual relationship exists with the employee. The 
Court also refused to apply the doctrine of promissory 
estoppel because there was no showing of fraud, intent 
to deceive or ‘‘detrimental change of position.’’ It ob- 
served, however, that ‘‘employee rights under the Plan 
arise only after annuities are purchased from the Society 
and with respect to the purchased annuities,’’? (Emphasis 
supplied) thus implying that once a trust fund is estab- 
lished an eligible employee would have a legally enforceable 
and vested right to pension payments to the extent per- 
mitted by the plan and the fund. The court also said: 


‘We understand that Section 165 of the Code (Internal 
Revenue Code) relates to the fixed and irrevocable 
obligation created after contributions have been made 
under the plan and not to any obligations to place a 
plan in effect or to continue it in effect. Defendant’s 
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plan qualified under this provision and once payments 
were made to the Society, none of such payments could 
be used or diverted to purposes other than for the 
exclusive benefit of its employees or their benefici- 
aries.’? (At p. 459) 


In effect the Court was saying that while an employer could 
not compel employce contributions to a pension fund, onee 
such a fund was established and employees became eligible 
for payments, the fund must be expended for the exclusive 
benefit of the employees. 


In the present case the pension fund already exists. 
This is not an action to compel union contributions to the 
fund. No claim is made that the fund has been discon- 
tinned. There is no specific declaration in the Plan that 
no contractual relationship is intended. Neuffer’s right to 
a pension has vested and the pension was paid him for 
almost six years; his right is not an inchoate right. 


This view of the meaning of the Hughes case finds sup- 
port in another decision of the Illinois Appeals Court, 
Cowles v. Morris (1928), 330 Tl. 1, 161 N.E, 150. There 
the court had no difficulty in finding that a pension plan 
was decidedly helpful to the employer as well as the em- 
ployee, and that such benefit constituted a valid considera- 
tion for the employer’s contribution to the fund. Relief 
was denied not because the pensioners had no vested right 
but because of the monetary limitations on the fund itself. 


D. The Federal and District of Columbia Cases 


We have observed earlicr that our research has devel- 
oped no District of Columbia cases which appear to be 
precisely in point. The District Court does cite in its 
Informal Memorandum one federal case, Menke v. Thomp- 
son (1944, CA 8), 140 F. 2d 786, as supporting the proposi- 
tion that a ‘‘gratuitous pension plan’’ contains ‘‘none of 
the essential elements of a contract’? and ought not to be 
construed ‘‘strictly against an employer.’’? (J.A. 49-50) 
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The court below misunderstood and misapplied the 
Menke decision because it persisted in ignoring the distine- 
tion between an inchoate pension right and a vested pension 
right. In Menke an employee’s application for a pension 
was denied at the time of his retirement on the ground that 
he has not fulfilled the eligibility requirements of the plan. 
The plan, established in 1917, provided that any broken 
service interrupted the continuity of employment for com- 
putation of eligibility under the plan and upon return to 
work the employee would be treated as a new employee for 
pension qualification purposes. Plaintiff had been on strike 
from July to October, 1922. When he returned to work 
in October of that year he signed an endorsement on his 
employment forms acknowledging ‘‘I am not to receive any 
benefit of the Pension System. . . -” Moreover, the court 
found that at the time he had applied for retirement he 
had not reached the retirement age under the plan. In 
short, the decision only means that an employee who never 
became cligible for pension isn’t entitled to one and has 
no vested right. 


The only District of Columbia eases we have been able to 
find are (a) old and (b) applicable to government pension 
plans as distinguished from private pension plans. Thus, 
in Rudolph v. United States, 55 App. D.C. 362, 6 F. 2d 487, 
cert. den. 269 U.S. 355, a 1916 Act of Congress had estab- 
lished a pension system for District policemen. One pro- 
vision of the statute provided that a pension once granted 
could be discontinued if the pensioner was convicted of 
a crime involving moral turpitude. Plaintiff was convicted 
of a violation of the Volstead Act and his pension was 
terminated. The Court ruled, with Judge Robb dissenting, 
that what the government gives it has the power to take 
away. 

It is clear from several other old District of Columbia 
cases that different principles control government pension 
rights than those applicable to private pension systems. 
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In McFarland v. Bieber (1909), 32 App. D.C. 513, the Court, 
relying on an early Supreme Court decision in Pennie v. 
Reis, 132 U.S. 464, said that a government pension was 
the bounty of the government ‘‘which Congress has the 
right to give, withhold, distribute or recall at its disere- 
tion.’? To similar effect were decisions in two other cases, 
also involving government employees, Rudolph v. United 
States (1911), 36 App. D.C. 379 and Griffith v. Rudolph 
(1924), 54 App. D.C. 350, 298 F. 672. 


For a contrary and more modern judicial approach to 
the question of whether government employees may ac- 
quire a vested interest in a pension plan which no sub- 
sequent legislative act may divest, see 7 ickey v. Pittsburgh 
Pension Board, (1954) 378 Pa, 300, 106 A. 2d 233, 52 ALR 
2d 432. There plaintiff had performed the years of service 
necessary to qualify for a pension in 1930 and became 
eligible to receive the pension at age 60 in 1947. An Act 
of the state legislature in 1933 purported to authorize 
suspension of pension payments to any pensioner who ac- 
cepted other employment with a federal or state agency. 
Plaintiff had gone to work for a county government in 
1952 and his pension was thereupon suspended. Criti- 
cizing earlier cases treating government pensions as a sov- 
creign act which the sovereign could repudiate at will, 
the Pennsylvania Court said the pension was no more than 
adjusted or delayed compensation for service rendered in 
the past and ‘‘Hickey’s right to a city pension became 
vested on May 10, 1930 when he completed twenty years 
service with the city’? and no subsequent act of the legis- 
lature could take this vested right away from him. In the 
accompanying annotation at 52 ALR 2d 441, the comment 
is made: 


‘Development of the law on the question under an- 
notation has been long and tortuous, reflecting the in- 
ereasing pressure placed upon the judiciary by the 
evolution of the now generally accepted theory that 
pensions are a part of the compensation of an em- 
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ployee to which, under ordinary circumstances, he is 
as much entitled as he is to the wages paid him for 
work actually performed.’’? (emphasis supplied) 


It is suggested that today the District Courts would prob- 
ably reject the reasoning of these earlier decisions and be 
persuaded to the Pennsylvania Court’s position. 


If, as stated in the annotation, the now generally accepted 
theory is that pensions are a part of the compensa- 
tion of an employee to which he is as much entitled 
as he is to the wages paid him for work actually 
performed, then it should be concluded that a pension right 
once vested for either a government or private employee 
is deferred compensation which cannot be forfeited under 
any circumstances so long as there is money available to 
pay it. 


IL A FORFEITURE CLAUSE IN A PENSION PLAN WHICH IS 
APPLIED TO DISCOURAGE A RETIRED EMPLOYEE'S AC- 
TIVITY IN BEHALF OF A LABOR ORGANIZATION IS UN- 
ENFORCEABLE AS CONTRARY TO PUBLIC POLICY 


Both the Findings of Fact and Conclusions of Law (J.A. 
52-57) and the Informal Memorandum of the District Court 
(J.A. 48-51), although referring to Neuffer’s having been 
found guilty by the union’s Trial Board of ‘‘dual union- 
ism,’ an offense against the union constitution, omit any 
reference to appellant’s argument below that the for- 
feiture clause in the Plan is unenforceable against Neuffer 
because it is contrary to public policy. The premise of the 
court below seems to have been that even if the plan is 
treated as a contractual undertaking in consideration of 
the services of the employee over a long period and not a 
mere gratuity, plaintiff is still entitled to strict enforce- 
ment of all the provisions of the plan, including the for- 
feiture provision. 


One trouble with this premise is that it ignores the 
entire theory of recovery advanced by the cases cited 
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earlier in this brief. In the Schofield case, supra, the plan 
expressly permitted the reduction of the amount of the 
pension. The court waived aside this provision on the 
ground that once a pensioner’s rights had vested, he had 
performed the consideration entitling him to the pension 
as a matter of right and only the liquidation or discontin- 
uance of the plan as a whole could modify this right. Simi- 
larly in Wilson v. Wurlitzer, supra, the Ohio Court refused 
to honor the ‘‘opinion’’ of the governing authorities of a 
pension plan as to the loyal and faithful service of an 
employee over a period of ten years or more because it 
considered that the applicant for a pension had earned the 
pension through his continuous employment, and denial 
of the pension because of someone’s opinion as to his 
loyalty would deprive him of a vested right. The basic 
theory of these and other cases is that ‘‘retirement pay is 
adjusted or delayed compensation for services rendered in 
the past,”? Hamilton v. Wilson, 172 Pa. Super. 437, 443, 94 
A, 2d 116, 119, and once earned and vested cannot be sus- 
pended or forfeited. 


But the appellee, an employer-union, cannot rely on the 
forefeiture provision of the plan for still another and com- 
pelling reason. As applied by appellee to Neuffer in this 
case, the forefeiture provision is void as against public 
policy and in violation of an Act of Congress. 


It must be remembered that both Neuffer and the union 
are each east in dual roles with differing legal connotations. 
Neuffer was a member of the union, but he was also an 
employee of the union. The union is a labor organization, 
but it is also an employer as that term is defined in the 
Labor Management Relations Act, 1947, as amended. (Sec- 
tion 2(2)) As an employee of a labor organization acting 
in its capacity as an employer, Neuffer had all the rights 
of an employee under Sections 7, 8 and 9 of the Labor 
Management Relations Act. Conversely, the union as an 
employer had all of the obligations and duties of an em- 
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ployer under the same law. This was precisely the holding 
of the Supreme Court in Office Employees International 
Union v. NLRB (Oregon Teamsters) (1957), 353 U.S. Ct. 
799. That there is no basis for distinguishing between an 
office employee and an international representative of a 
labor organization in determining employee status for 
purposes of National Labor Relations Board jurisdiction, is 
evident from the NLRB’s decision in AFL-CIO and Field 
Representatives Federation, 120 NLRB 969 (1958). The 
Board ruled that a labor union’s organizers and field repre- 
sentatives are not representatives of management but are 
employees entitled to representation under the Act. The 
Board said, inter alia: 


‘‘The fact that the Employer is also a labor organ- 
ization is not a sufficient basis for disregarding, as to 
it, considerations applicable to other employers under 
the Act. A similar contention was before the Supreme 
Court in Office Employees International Union v. 
NLRB and the Court there stated: ‘It (the Act) says 
that the term ‘‘employer’”’ includes any labor organ- 
ization ‘“‘when acting as an employer.’’ It follows 
that where a labor union takes on the role of an em- 
ployer the Act applies to its operations just as it 
would to any other employer.’ ”’ 


Appellee admits that Neuffer’s pension was ordered 
forfeited because he helped form, joined and assisted 
another labor organization; i.c., the American Bakery 
and Confectionery Workers Union, AFL-CIO. While this 
activity may have seemed reprehensible to the officers of 
the Bakery & Confectionery Workers International Union, 
a labor organization expelled from the AFL-CIO for cor- 
ruption, in their capacity as officers and members of a 
trade union, it was well within Neuffer’s legal rights as a 
retired employee of the Bakery & Confectionery Workers 
International Union acting in its capacity as an employer. 
To declare forfeit Neuffer’s vested pension rights because 
he exercised a legal right conferred upon him by the Labor 
Management Relations Act was a clear discrimination in 
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violation of law and public policy. It is hornbook law 
that one party to a contract may not take advantage of its 
own illegal acts. 


CONCLUSION 


Appellant submits that the Court below erred in grant- 
ing judgment for appellee and against appellant and that 
this Court should reverse the judgment of the District 
Court and direct judgment in behalf of the Plaintiff, order- 
ing restoration of his pension payments and making him 
whole for pension payments unlawfully withheld since July 
16, 1958. 


Respectfully submitted, 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether, even though Appellant’s alleged rights to 
pension payments can be said to rest on either a contractual 
or gratuitous basis, Appellee had the right to direct for- 
feiture of such benefits pursuant to a forfeiture-of-rights 
clause which was in the pension plan at all times that 
Appellant held any such rights. 


2. Whether a forfeiture clause in a private pension plan 
under which beneficiary-members found guilty of engaging 
m dual union activities against the union providing such 
plan are required to forfeit pension payments is unen- 
forceable as contrary to public policy. 
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IN THE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,492 


HUGO NEUFFER, Appellant, 
Vv. 


BAKERY AND CONFECTIONERY WORKERS 
INTERNATIONAL UNION, Appellee. 


JURISDICTIONAL STATEMENT 


Appellee is in accord with Appellant’s Statement of 
Jurisdiction. 


STATEMENT OF THE CASE 


Appellee is in agreement with the “Statement of the 
Case” as set forth by Appellant with the exception of 
Appellant’s reference to the expulsion of Appellee from 
the AFL-CIO on charges of alleged corruption. That was 
not an issue below and has been raised by Appellant in 
support of his argument based on public policy—an argu- 
ment raised belatedly below. The record (J.A. 17) indi- 
cates that Appellee was expelled from the AFL-CIO but 
there is no factual showing or admission of any corruption 
or other wrongdoing in respect to Appellee’s operations. 

Appellant further errs when he states that paragraph 
V (3) on page 9 of the trust agreement which makes Tlinois 
law controlling is applicable only to the agreement and not 
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to the pension plan as such. While such paragraph V (3) 
is not repeated in the pension plan, such plan is attached 
to the trust agreement as “Exhibit A” thereof and the trust 
agreement expressly states (page 1) that the pension plan 
“is attached hereto as ‘Exhibit A’ and made a part hereof 
as though set out in full—referred to below as the ‘plan’ ”. 
Furthermore, the trust agreement and the pension plan 
have been printed and bound together and have been dis- 
tributed as one document under a cover containing the title 
“The Employees’ Pension Plan”. Finally, at the time the 
Trust Agreement and the Pension Plan were executed and 
at the time when Appellant acquired any of his alleged 
rights under the plan, Appellee had its headquarters in 
Chicago. Thus, it would appear clear, as found by Judge 
Letts below, that Illinois law is controlling. 


The undisputed facts can be fairly summarized as follows: 
Appellant was the recipient of pension benefits under a 
voluntary non-contributory plan gratuitously established 
and entirely financed by the Appellee. The Appellant has 


had such benefits discontinued pursuant to a clause which 
was in the plan at all times that Appellant had or asserted 
any rights under the plan, which clause specifically pro- 
vided that any benefits thereunder, potential or realized, 
were subject to forfeiture and discontinuance at any time 
that a beneficiary was found guilty, after notice and trial, 
of violating the union’s constitution. Appellant, following 
such trial, was found guilty of one of the most heinous of 
union crimes—engaging in acts of dual unionism designed 
to destroy the union—and his pension benefits were there- 
after terminated pursuant to the forfeiture clause designed 
specifically to guard against such contingency. 


SUMMARY OF ARGUMENT 


The Pension Plan under which Appellant asserts rights is 
a voluntary one, gratuitously entered into by the Appellee 
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Union as an employer for the benefit of its employees to 
which such employees, including Appellant, contributed 
nothing. 

From the very beginning and at all times when Appellant 
achieved any rights of any nature whatsoever under the 
Plan, the Plan contained an express forfeiture clause (Sec- 
tion 19) stating clearly that, in the event any participants 
therein engaged in any conduct contrary to the laws of the 
Union, their rights would be forfeited; Appellant was thus 
forewarned. Accordingly, regardless of whether Appel- 
lant’s rights can be said to rest on a contractual or a gratuit- 
ous basis, he nevertheless is subject to the Plan’s express 
provisions. 


Following the filing of charges and the holding of a hear- 
ing, Appellant was found guilty of violating the Union’s 
laws in a very serious respect (engaging in dual unionism) 
pursuant to which his rights were declared forfeited. Ap- 
pellant does not here contend that the charges, hearing and 
trial were in any way improper, i.e., there is no challenge 
to the trial proceedings as such. 


The law of Illinois where the Pension Plan was entered 
into is made expressly applicable by the terms of the Plan 
itself, and under the law of that State, as well as under the 
weight of authority elsewhere, a pension plan, such as the 
present one, is regarded as a gratuity rather than as an 
insurance policy or even a contract, and the donor (em- 
ployer) is free to prescribe any conditions whatsoever in 
the Plan respecting the rights of participants. This has 
been done in the present case under the forfeiture clause, 
and Appellant, by his own voluntary action in joining with 
and supporting a dual and rival labor organization has 
brought himself within the forfeiture provisions of the Plan. 


Appellant is and was at all times perfectly free to join 
with and function on behalf of the American Bakery and 
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Confectionery Workers Union and exercise his every effort 
to have that union replace the defendant Union in the field 
of organized labor, but he cannot at the same time insist on 
retaining rights in the Bakery and Confectionery Workers 
Union, particularly in the face of an express provision dis- 
qualifying him from such rights. 


ARGUMENT 
L 


REGARDLESS OF WHETHER APPELLANT'S PEN- 
SION RIGHTS BE CONSIDERED FIXED OR UN- 
FIXED, CHOATE OR INCHOATE, AND REGARD- 

LESS OF WHETHER THE PLAN BE CONSIDERED 
A GRATUITY OR A CONTRACT, APPELLANT’S 
BENEFITS WERE PROPERLY FORFEITED UNDER 
A FORFEITURE CLAUSE WHICH APPEARED IN 
THE PLAN AT THE TIME ANY ALLEGED PENSION 
RIGHT ACCRUED. 


A. 


Of paramount significance and importance in this case is 
the fact that the Plan herein is a private pension plan, uni- 
laterally adopted by the Appellee union as the employer, 
to which Plan the employees involved, including Appellant, 
are required to make no contributions whatsoever, and 
which is financed entirely by contributions made by the 
Appellee union as the employer. As such, the Plan does not 
constitute a formal contract in the nature of an insurance 
policy between the defendant and plaintiff and other par- 
ticipants, but on the contrary, constitutes a gratuitous 
offer by the employer to its employees, which can be termi- 
nated, amended or withdrawn at will, or conditioned in 
any manner that the employer sees fit to condition the mak- 
ing of payments thereunder so long as such reservations 
are expressly included in the Plan. 


Of equal significance and importance is the fact that at 
the time Appellant obtained employment with Appellee 
(part-time in 1934—full-time in 1937) there was no pension 
plan in existence available to employees and when Appellee 
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did establish its Pension Plan in 1948, such Plan contained 
the forfeiture clause and continued to contain such forfeit- 
ure clause during the period that Appellant acquired his 
alleged rights under such Plan. Thus, Appellant was at all 
times aware and on notice that any rights which he might 
have were subject to forfeiture under the same circum- 
stances that his rights were, in fact, subsequently declared 
forfeit, and Appellant cannot assert that he continued in 
employment after 1948 in reliance on acquiring any irrevoc- 
able interest in a pension. It is for this reason that it makes 
no real difference whether Appellant’s rights to a pension 
had been “earned” or “vested” or whether his continuation 
in employment after the plan’s effective date made the plan 
some sort of a contract rather than a gratuity; in all events 
any right that Appellant might assert was at all times 
expressly subject to forfeiture pursuant to a specific for- 
feiture clause which was continuously present in the pension 
plan. If the Plan be considered a contract, then Appellant 
was as much bound by the forfeiture clause as by any 
other clause of the agreement; if regarded as a gratuity, 


than even more clearly were Appellant’s rights subject to 
the divestment as per the provisions for forfeiture set up 
by the donor of the Plan. 


B. 


Before discussing the applicable decisions, several pre- 
liminary considerations are in order. Since the trust agree- 
ment and its attached Pension Plan provide that “the laws 
of Illinois shall govern, control or determine all questions 
arising with respect to this agreement and the interpreta- 
tion and validity of its provisions” (Article V, Section 3, 
Plan, page 3.), this Court must look to and is bound by the 
laws of Illinois respecting the interpretation, application 
and validity of the Plan’s provisions. Hughes v. Encyclo- 
paedia Britannica, 199 F 2d 295, 42 ALR 2d 456. 

The pension plan in this case, since it was voluntarily 
and gratuitously established by the Appellee as an em- 
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ployer, does not possess the elements of a contract of in- 
surance, and even though regarded as a contract or agree- 
ment of some sort as between Appellee and Appellant is not 
to be interpreted strictly against the Appellant as an em- 
ployer. Menke v. Thompson, 140 F.2d 786, (C.A. 8). 

As seen by the various provisions of the plan quoted by 
Appellant in his brief, pages 5 and 6, the Appellee Union 
has retained to itself various controls, reservations and 
rights in respect to the modification or termination of the 
plan and the forfeiture of rights thereunder. In addition 
to the provisions quoted by Appellant, Article VII, Section 
1, of the plan gives the Appellee broad powers to make 
amendments to the plan as long as they do not substantially 
change the duties of the Trustee under the plan, and Article 
VII, Section 3 of the plan gives the Appellee Union the 
rights to completely terminate the plan upon 60 days notice 
to the Trustee. 


C. 


It is clear from the reading of the plan and in particular 


from a reading of the provisions quoted on pages 5 and 6 
of Appellant’s brief that the Appellee Union is a voluntary 
sponsor of and sole contributor to the Plan, and has re- 
tained broad powers to modify and even terminate the Plan, 
and to require forfeiture of benefits thereunder. This, as 
the cases indicate, Appellee has every right to do. Indeed, 
even if there were no forfeiture of rights in the Plan, it is 
entirely arguable that Appellee would have had the inherent 
right to refuse payments of benefits in respect to a partici- 
pant who is actively engaged, as was and is Appellant in 
the present case, in seeking to destroy, through dual union 
activities, the very entity which had made the payment of 
Appellant’s benefits possible; surely, no person can be re- 
quired to suffer the biting of the hand that does the feeding. 

Appellee, however, does not have to invoke any such in- 
herent right, because it had expressly reserved the right in 
the Plan to direct the forfeiture of benefits in Appellant’s 
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specific situation. The forfeiture clause was in the Plan 
when Appellant became a participant thereunder and Ap- 
pellant is bound by its provisions. Considerations of equity 
and natural justice, as well as of law, require that the Ap- 
pellant, in order to maintain benefits under the Plan, must 
abide by its provisions and, at the very least, refrain from 
seeking to accomplish the destruction of the sole contributor 
under the Plan who alone makes continuance of the Plan 
possible. 


We have seen that the Plan is a unilaterally adopted, 
voluntary one to which the employees do not contribute. As 
such, Appellant’s and other employees’ rights thereunder 
are entirely different from what they would be under a plan 
to which employees do contribute whether or not regarded 
as a contract or gratuity. The applicable law is set forth in 
an extensive annotation in 42 ALR 2d 462. This annotation 
discloses that the great weight of judicial authority in this 
country sustains the proposition that under a gratuitously 
and voluntarily promulgated private employer pension plan, 
to which the employees involved make no contributions, the 


employer therein can grant or withhold benefits at his plea- 
sure and especially by reservation in the plan of a unilateral 
right to terminate or withdraw the making of contributions 
or to amend or terminate the Plan itself. This is particu- 
larly true where, as here, the claimant did not enter the 
original “employment” under any expectation of pension 
benefits. In its summary of the cases, the Annotation states: 


“ |, . and accordingly voluntary pension plans have 
usually contained such explicit disclaimers of any in- 
tention on the employer’s part to become legally obli- 
gated for the payment of pensions that the courts, 
while frequently expressing sympathy for the em- 
ployee who has served for a lifetime in the expectation 
of security during his declining years, have been forced 
to the conclusion that under the express terms of the 
pension plan the pension benefit was merely a gra- 
tuity that the employer could grant or withhold at his 
pleasure.” (p. 463). 
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A leading case in the country, and the subject of the 
above ALR Annotation, is the case of Hughes v. Encyclo- 
paedia Britannica, 1 Til. 2d 514, 117 N.E. 2d 880, 42 ALR 
2d 456, decided March 8, 1954. That case is very much in 
point here. There, various beneficiaries, under a voluntary 
non-contributory retirement plan unilaterally established 
by the employer, had brought a class action for specific 
performance to compel the employer to carry out its alleged 
commitment to purchase annuities for its employees under 
the Plan. Various annuities had been purchased pursuant 
to the Plan, but the employer, for reasons of his own, de- 
cided to discontinue the Plan pursuant to provision therein 
reserving to the employer the right to discontinue the Plan 
at any time, provided that such discontinuance would not 
affect annuities already purchased. There, as here, some 
of the plaintiffs in the class action made claim that they 
had fulfilled all requirements for eligibility to benefits and 
sought to compel the employer to purchase additional an- 
nuities. The court held the plan not be a binding agree- 
ment conferring unenforceable rights upon the benefi- 
ciaries, but rather a gratuity which could be withdrawn at 
will. The court stated in this respect as follows: 

“These provisions say that the defendant is paying the 
entire cost of the Plan; that the payments are volun- 
tary; that no contractual relationship is intended or 
created between the defendant and its employees; that 
employee rights under the Plan arise only after annui- 
ties are purchased from the Society and with respect 
to the purchased annuities; and that the defendant 
reserves the right to amend, change or discontinue the 
Plan if, in its exclusive judgment, future conditions 
warrant such action. We are satisfied that under the 
law of this State the pension plan promulgated by the 
defendant does not give rise to a contractual relation- 
ship with the defendant. See Umshler v. Umshler, 332 
Ill. App. 494, 76 N.E. 2d 231. The weight of authority 
in cases outside of Illinois also support that view. See 
Menke v. Thompson, 8 Cir., 140 F. 2d 786; Pickling v. 
Pollard, 51 Ga. App. 54, 179 S.E. 582; Shear Co. v. 
Harrington, Tex. Civl. App., 266 S.W. 554; McNevin 


10 


v. Solvay Process Co., 32 App. Div. 610, 53 NYS 98; 
Webster v. Southwestern Bell Telephone Co., Tex. 
Civl. App., 153 S.W. 2d 498. 


“Defendant concedes that an employer receives a bene- 
fit from instituting a pension plan by way of increased 
stability of employment and in the greater security 
and contentment of its employees and that it is largely 
for this reason it instituted and presently maintains 
such a program. It does not follow, however, that 
where a pension plan is placed into effect the employee 
thereby acquires a vested right to have the plan kept 
in effect. Plaintiffs reply on Psutka v. Michigan Alkali 
Co., 274 Mich. 318, 264 N.W. 385, and Tilbert v. Eagle 
Lock Co., 116 Conn. 357, j165 A. 205. In these cases 
employer’s death benefit programs which were unen- 
forceable as contracts in order to avoid the otherwise 
harsh result of depriving an employee’s beneficiary of 
acerued death benefits. We do not believe that the 
reasoning of these cases can be applied to the factual 
situation at bar. Here there is an attempt to require 
the defendant to purchase annuities under a noncon- 
tributory pension plan which will only at a later and 
contingent date give rise to pension payments to the 
employee. In the instant case the defendant has exer- 
cised its right to discontinue purchasing more annui- 
ties. Plaintiff’s action must fail whether on the theory 
that the plan constitutes an unenforceable gratuity, or 
on the theory that if contractual, it is unenforceable 
by its express terms. A pension, like any other form of 
employee benefit, can be bargained for, made the sub- 
ject of an enforceable contract, given in the form of a 
gift, or set up in a plan containing provisions which 
vest the employer with complete discretion to termi- 
nate or continue the plan or to grant or withhold 
accrued pension benefits. The plan in the instant case 
may not be enforced by the plaintiffs against the de- 
fendant so as to require it to continue purchasing 
annuities thereunder. Plaintiffs suggest that when de- 
fendant sought and secured qualification of the plan 
under the Internal Revenue Code, it is doubtful that 
it labeled the plan ‘an unenforceable gratuity’. We 
understand that Section 165 of the Code relates to the 
fixed and irrevocable obligation created after contribu- 
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tions have been made under the plan and not to any 
obligations to place a plan in effect or to continue it 
in effect. Defendant’s plan qualified under this provi- 
sion at once payments were made to the Society, none 
of such payments could be used or diverted to purposes 
other than the exclusive benefit of its employees or 
their beneficiaries”. (At p. 459). (Emphasis Supplied). 

Previously a Federal District Court had also sustained 
the employer’s position in the same matter, but the Court 
of Appeals had vacated this determination on the ground 
that the District Court had no jurisdiction over the matter. 
See Hughes v. Encyclopaedia Britannica, Inc., 108 Sup. 
303, judgment vacated on other grounds in 199 F. 2d 295. 

The foregoing is the law in Illinois and, as we have seen, 
under the Plan Appellant’s rights must be determined by 
the laws of that State. Counsel for Appellant asserts that 
there is a conflict in the cases. The Annotation and other 
research discloses that there is very little conflict, and that 
the weight of authority favors the position of the Illinois 
courts, but, be that as it may, this Court is bound by the 
Illinois law on the subject. In any event, the following 
cases additionally support Appellee’s position herein: 

Rudolph v. United States, 55 App. D.C. 362, 6 F 2d 487, 
cert. den. 269 U.S. 555, involved a situation in which a 
retired police officer was convicted of possessing and trans- 
porting intoxicating liquor, and when the Commissioners 
of the District of Columbia discontinued his pension pay- 
ments in the exercise of their discretion because of his 
violation of the Volstead Act, it was held that such was 
not subject to judicial review. 

Under a pension plan expressly providing that payment 
could be suspended or terminated by the Board of Pensions 
for any cause which it deemed satisfactory, and that no 
employee should have any right to such allowance, together 
with an express reservation of the right to deny the allow- 
ance or to suspend or discontinue it, it was held in Pickling 
v. Pollard (1935) 51 Ga. App. 54, 179 S.E. 582, that an 
employee had no right of action upon an alleged implied 
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contract created by his acceptance of the regulations dur- 
ing his employment and the payment to him of installments 
of the pension thereafter until its discontinuance when the 
company went into the hands of the receiver. 

Where a voluntary pension plan as adopted by the em- 
ployer expressly provided that it could be retroactively 
amended, it was held in Dolan v. Heller Bros. Co. (1954), 
30 N.J. Supra. 440, 140 A. 2d 860, that the fact that the 
plan, as adopted, did not exclude from its benefits em- 
ployees like the plaintiff, who had already attained the 
retirement age before its adoption, did not preclude the 
adoption of a retroactive amendment excluding the plain- 
tiff from benefits. 

In McNevin v. Solvay Process Co., 32 App. Div. 610, 53 
N.YS 98, aff'd 167 N.Y. 530, 60 N.E. 1115, it was held that 
a voluntarily created pension fund was merely a gift from 
the employer to the employees, vesting no rights in the 
employees to benefits thereunder. 

Although stating that it would favor the view that a 
unilateral retirement plan could be contractually obliga- 
tory, the acceptance and consideration being found in the 
continued employment of employees after the publication 
of the plan the court in Bromberg v. United Cigar-Whelan 
Stores Corp. (1951), N.Y. Sup. Ct.), 125 N.Y.L.J. 687, 19 
CCH Lab Cas. 66203, said that in the instant case any find- 
ing of an alleged contract would be illusory, since the plan 
specifically provided that the employer retained a right to 
modify unilaterally its provisions. 

In Menke v. Thompson, supra, at p. 790, the court stated: 
“The pension plan of the appellee railroad company 
was entirely voluntary and its benefits were, as de- 
clared in the Plan, gratuitous. No fund was established 
by the company and impressed with the trust for the 
benefit of its employees. The right of any employee to 
receive the pension provided was not made dependent 
upon contributions by the employee to the extent of 
administering the pension plan. The whole burden was 
borne by the company. No statute then in force re- 
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quired of the company the assumption of the burdens 
which it took upon itself in providing pensions for its 
employees. It therefore had the right, as the District 
Court correctly held, to condition its bounty in such 
manner as it saw fit”. 

In Dolan v. Heller Bros. Co., (1954), 30 N.J. Supra, 440, 
104 A. 2d 860, the plan was unilaterally established by the 
employer with no contributions required of employees, and 
the plan reserved the right to make amendments, in addi- 
tion to which there was a specific provision for making 
retroactive amendments. When the plan was instituted, the 
plaintiff had only one year to go before he would go into 
retirement, and certain rights immediately were acquired 
under the plan even though he would only be covered for 
one year. After promulgation of the plan, the employer 
decided to cut off plaintiff’s benefits by a retroactive 
amendment. The court found that plaintiff's continued 
employment with the employer was not in consideration 
for their having instituted the pension plan, and the em- 
ployer had the right to make the retroactive amendment in 
question. 


D. 


The cases cited by Appellant, even those which Appellant 
asserts express a more liberal attitude in the construction 
of gratuitous pension plans to favor beneficiaries, are all 
distinguishable on the prime basis that in none of them was 
there involved a forfeiture or divestment provision appli- 
cable to the beneficiary either when he first obtained em- 
ployment or when he first acquired any rights under any 
particular pension plan. In addition, each case can be 
distinguished on its facts and applicable law. 

In Schoefield v. Zion’s Coop., 29 Pac. 2a 342, 96 ALR 
1083 (Utah), the employer had unilaterally attempted to 
reduce the amount of monthly pension payments in respect 
to a pensioner who had already earned and was being paid 
his benefits, but the court held that there was no clause in 
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the contract which gave the employer this right or which 
would have led the pensioner to anticipate that his benefits 
could be substantially decreased in the future. 

In Pautska v. Michigan Alkali Co. (1936) 264 N.W. 385, 
the beneficiary of a death-benefit program had died, follow- 
ing which the employer declined to make his death benefit 
payments on the grounds that the individual, who had been 
employed only 3 years, had not performed “long and faith- 
ful service” as contemplated by the Plan. The Court held 
that since the claimant had died before the Plan had been 
invoked as to him or before he had given any indication 
that he did not intend to continue in service, the right to 
the payment did accrue. 

In Texas & N.O.R. Co. v. Jones (1937) 103 8.W., 2d 1043, 
the plan provided that accrued benefits could be forfeited 
where the benficiary was “guilty of gross misconduct”. The 
beneficiary to whom the pension was being paid became 
insane and the employer attempted to discontinue the bene- 
fits pursuant to the foregoing clause. The Court said it 


would not equate insanity with gross misconduct, but in- 
ferred that had there been gross misconduct, the pension 
could have been discontinued. 


In Cowles v. Morris (1928), 330 Ill. 1, 161 N.E. 150, the 
Court emphasized the importance of rules or other provi- 
sions set forth in the Plan. A provision of the pension plan 
required aliquot distribution of the assets of the new plan 
in the event the employer went out of business. A group 
of pensioners who were being paid a pension at the time 
the employer went out of business sued to have the balance 
of the funds retained for payment of their pensions. The 
Court denied this relief and said the provisions of the plan 
controlled. 

In Hickey v. Pittsburgh Pension Board, (1954) 378 Pa. 
300, 106 A. 2d 233, 52 ALR 2d 432, the Court did not permit 
a governmental pension to be cut off by subsequent legisla- 
tive action, but here the plan itself contained no provision 
for such a future contingency. 
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In Wilson v. Wurlitzer Co. (Ohio 1934) 194 N.E. 441, 
the employer attempted to arbitrarily deny a pension to a 
long term employee pursuant to a provision of the plan 
which said that pensions were given for “faithful and 
loyal” service. The employer did not attempt to show 
whether the employee was faithless or disloyal and the 
Court simply held that benefits could not be denied out of 
whim or caprice. 

David v. Gesellschaft, 35 A. 2d 346 (Pa.), involved a 
contract for personal services entered into in pre-nazi 
Austria. Upon completion of a certain period of serv- 
ice, the employee received an acknowledgment of certain 
amounts that included a portion of a pension payment. 
Subsequently and before full payments were made, the 
nazi government outlawed such payments where they were 
made to persons of Jewish faith. Subsequently, the em- 
ployee who had found his way to the United States at- 
tempted to attach certain of the employer’s assets found 
in Pennsylvania and the Court upheld the attachment say- 
ing that the subsequent nazi decree could not vitiate the 
employee’s rights which had been admitted to by the 
employer. 

The annotation in 52 ALR 2d 441, cited by Appellant, is 
involved solely with pension claims of governmental em- 
ployees. There is nothing in that annotation which indi- 
cates that there is or would be any different approach to 
the rights of a governmental pensioner as distinguished 
from a privately employed pensioner. 


II. 


A FORFEITURE CLAUSE IN A PRIVATE PENSION 
PLAN UNDER WHICH BENEFICIARY-MEMBERS 
FOUND GUILTY OF ENGAGING IN DUAL UNION 
ACTIVITIES AGAINST THE UNION PROVIDING 
SUCH PLAN ARE REQUIRED TO FORFEIT PEN- 
SION PAYMENTS IS NOT UNENFORCEABLE AS 
CONTRARY TO PUBLIC POLICY. 
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Appellant argues in the alternative that the forfeiture 
clause upon which Appellee relies is unenforceable as a 
matter of public policy. This argument was raised be- 
latedly in the proceedings below and was summarily re- 
jected by Judge Letts. 


Apparently this argument is based on dual premises, first 
that the Appellee Bakery and Confectionery Workers 
Union was expelled from the AFL-CIO for alleged corrup- 
tion and therefore must be considered some sort of an 
outlaw organization, and, second, that the National Labor 
Relations Act protects the right of individuals to join 
unions and to engage in soliciting and other organizational 
activities in their behalf so that it must be considered 
against public policy for the Bakery and Confectionery 
Workers Union to impose any restrictions in its Pension 
Plan against any attempts of any participants of that Plan 
to join other unions and work in their behalf, particularly 
when the effort is to work against the Bakery and Confec- 


tionery Workers Union, an outlaw body. 


The first premise, that Appellee Union must be con- 
sidered beyond the pale, might be applicable if the Bakery 
and Confectionery Workers Union was, in fact, some type 
of illegal entity which had no standing under the law or 
which could not lawfully solicit baking employees into mem- 
bership or which such employees could not lawfully join. 
This is not the fact, however; the Bakery and Confec- 
tionery Workers Union has the same standing under the 
law as any other national labor organization, and is subject 
to and complies with the reporting and other requirements 
of the Landrum-Griffin Act and utilizes the services of and 
obtains certifications from the National Labor Relations 
Board, the same as any other national labor organization. 
Unless this Court is to say that affiliation with the AFL- 
CIO is an indispensable prerequisite to performance of a 
union’s functions or to recognition under the law—a hold- 
ing which would surprise such independent organizations 
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as the United Mine Workers to mention but one of many 
—then Appellant’s first premise of public policy cannot be 
considered a sound one. 


As to the Appellant’s second premise—that the forfeit- 
ure clause in the Pension Plan constitutes some sort of an 
interference with the right of individuals to join and organ- 
ize on behalf of other labor organizations protected under 
the National Labor Relations Act—while individuals may 
have this right to join and work for unions, they cannot at 
the same time claim rights in two rival labor organizations, 
particularly, where as here, their joining of another union 
involves attempts to destroy the union in which it is claim- 
ing other rights. 


The National Labor Relations Act, Section 7, gives to 
employees freedom of choice to join or work for a labor 
organization but obviously that choice cannot include the 
right to join or claim rights in two competing unions. 


If Appellant desires to exercise his right to join the 
American Bakery and Confectionery Workers International 


Union, he must necessarily relinquish rights and claims in 
the Bakery and Confectionery Workers Union, particularly 
where as here the Bakery and Confectionery Workers 
Union, has guarded against this very situation by the for- 
feiture clause on which it is relying in this case. To say 
otherwise would be to require all national unions to remove 
from their constitutions provisions prohibiting members 
from engaging in dual union activities. For a union member 
or other person claiming rights in a certain labor organiza- 
tion at the same time to join with another rival labor organi- 
zation, which is actively seeking to supplant the first labor 
organization, constitutes the most serious of union crimes, 
and prohibitions against such activities are found in every 
union Constitution, and are enforced every day of the year. 
Not once has the National Labor Relations Board deter- 
mined that there was any conflict between such provisions 
and the provisions of the national law which give the right 


18 


to employees to join and work for unions, and this even 
though expulsion from the first union might and usually 
does, result in loss of various benefits, monetary and other- 
wise, such as death and welfare benefits. Parenthetically, it 
can be noted that, if any right protected by the National 
Labor Relations Act has been threatened by the forfeiture 
clause in the Bakery and Confectionery Workers Union’s 
Pension Plan, it is the function and province of the National 
Labor Relations Board, not this or any federal or state 
court, to afford the necessary relief. Principles of preemp- 
tion if nothing else would bar plaintiff from here seeking to 
prevent interference with his alleged right to freely join 
labor organizations. Garner v. Teamsters (346 U.S. 485, 
98 L.ed. 228, 74 S.Ct. 161) ; 1953 Weber v. Anhauser-Busch, 
Inc. (348 U.S. 468, 99 L.ed. 546, 75 S.Ct. 480) ; 2954; San 
Diego Building Trades v. Garmon, 359 U.S. 236. 


Appellant has pointed to no principle of law which would 
support court protection of an alleged right freely to join 
a labor union while at the same time denying the right of 
another union in which Appellant asserts rights to maintain 
and protect itself from outside assaults by rival groups. 
What Appellant is really seeking is protection of two 
directly conflicting rights, the right to benefits in one organ- 
ization in spite of a clause which clearly states that when 
he joins with a rival union he must forfeit such rights, 
and the right to actively work with and solicit on behalf 
of a rival organization bent on the destruction of the very 
union in which he is asking this court to preserve his rights. 
It is clear that Appellant cannot insist on protection of 
both rights. By joining with the American Bakery and 
Confectionery Workers International Union, he has made 
his choice. Having made that choice he has no standing here 
to assert rights in Bakery and Confectionery Workers In- 
ternational Union, particularly when he had forewarning 
that his Bakery & Confectionery Union rights were subject 
to forfeiture. 
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CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the Court below did not err in granting judgment for 
Appellee, and that this Court should affirm the judgment 
below. 
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